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Bank Not Charged with “Bad Faith” Payment 
Checks Administrator 


faith” used the section the Negotiable Instru- 
ments Acts relieving banks inquiring whether fiduciaries 
have power transfer trust funds themselves personally 
absence actual knowledge breach trust such facts 
that action bank amounts bad faith, does not necessarily 
involve furtive evil motives, but has commercial sense 
disregard and refusal learn the facts when available, and 
that the facts and circumstances may cogent that 
remain passive amounts bad faith. Taylor Citizens Bank 
Albany, Court Appeals Kentucky, 160 Rep. 
(2d) 

this case Taylor was appointed administrator 
the estate Alfred Yahnig, resident Fentress County, 
Tennessee. continued act that capacity until his 
death September, 1938. There came into the administrator’s 
hands three checks, each which was made payable 
Taylor, administrator the estate Alfred Yahnig. One 
check was for $760.60, another was for $775.48 and the third 
one was for $640.87. Taylor indorsed each check admin- 
istrator, and individually. placed the proceeds the first 
two checks the credit his individual account the Citizens 
Bank Albany. The first check was deposited February 
24, 1936, and the second one March 18th that year. 
the third check, $600 was deposited Taylor’s indi- 
vidual account and the balance $40.37 was delivered him 
The entire proceeds the checks with the exception 
$253 which was used for the benefit the estate, were 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§416, 417. 
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checked out Taylor for his individual use. Taylor was hope- 
lessly insolvent and the heirs Yahnig are seeking recover 
from the bank the funds lost the estate. 

insisted that the bank had notice Taylor’s misuse 
the funds virtue notations certain checks following 
the word these checks showed that they were 
issued payment livestock and feed, and were drawn 
time when Taylor’s personal funds the bank were not ade- 
quate cover them. These circumstances, contended, 
charged the bank with knowledge such facts that its action 
paying the checks amounted “bad faith.” was held 
that the bank could not charged with “bad faith” 
make liable for the proceeds under the Negotiable Instru- 
ments Act. 


its opinion, the court wrote: 


The statement facts shows that the Bank had actual knowl- 
edge that Taylor was committing breach his obligation fidu- 
ciary other than “such may appear attributable it, any, 
from the face the checks deposited and the checks paid out it”; 
and that had knowledge any facts that would have amounted 
bad faith its part “in the receiving such checks for deposit 
the personal account said fiduciary, and paying out the aggre- 
gate amount same the personal checks Taylor, other 
than such may appear attributable it, any, from the face 
such checks deposited from the checks paid it.” was also 
stipulated that the Bank was not creditor Taylor and did not 
receive any the funds question; that had actual knowledge 
the residence Alfred Yahnig, deceased; that did not know the 
source Taylor’s appointment administrator; that Taylor had 
account with the Bank between 1933 and 1936; that during this 
time he, with others, was engaged the garage and auto sales business 
Albany, the sale and manufacture lumber; that also dealt 
livestock, and owned several hundred acres land Clinton 
County; and that was highly respected citizen and his reputation 
for honesty and fair dealing was good. 

The case involves the construction the latter part section 
4711-8 the Statutes. This section reads: 

“If fiduciary makes deposit bank his personal credit 
checks drawn him upon account his own name fiduciary, 
checks payable him fiduciary, checks drawn him 
upon account the name his principal empowered 
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draw checks thereon, checks payable his principal and indorsed 
makes deposit funds held him fiduciary, the bank receiving 
such deposit not bound inquire whether the fiduciary commit- 
ting thereby breach his obligation fiduciary; and the bank 
authorized pay the amount the deposit any part thereof upon 
the personal check the fiduciary without being liable the principal, 
unless the bank receives the deposit pays the check with actual 
knowledge that the fiduciary committing breach his obligation 
fiduciary making such deposit drawing such check, with 
knowledge such facts that its action receiving the deposit pay- 
ing the check amounts bad faith.” 

The appellants concede that this statute relieved the Bank any 
duty inquire whether not Taylor committed breach trust 
depositing the funds the Yahnig estate his own credit, with- 
drawing them upon his personal check. They insist, however, that 
facts appear which gave the Bank notice that breach trust was 
being committed and that did not have right ignore those facts. 

The Bank cites the case Roberts Drovers’ National Bank, 
199 Ky. 439, 251 198, support the proposition that the 
notation the face the check showing the purpose for which was 
drawn after the word “For” generally used the maker remind 
him the nature the transaction which the check was involved, 
and not intended give notice the bank that the check was given 
conditional transaction. The opinion goes say that was 
the purpose the Negotiable Instruments Act relieve banks the 
necessity looking the fulfillment all contracts and also relieve 
them the responsibility making inquiry the nature and up- 
rightness each transaction before the payment notes and checks 
which are regular their face. The Bank points out also that, for 
all knew, even the checks upon which Taylor made notation after 
the word “For” might have been drawn the carrying out his trust. 

the case Peoples National Bank Guier, 284 Ky. 702, 145 
1042, were called upon construe the statute question 
(section 4711-8). There were confronted with situation where 
the fiduciary had discussed with officers the Bank, which was held 
liable, his purpose, and also the Bank participated the diversion 
trust funds, through the fiduciary’s payment note owing 
him. Furthermore, the checks were drawn the fiduciary his official 
capacity. commenting upon the term “bad faith,” was pointed 
out the Guier case that bad faith, used the Negotiable Instru- 
ments Act (section 3720b-56 the Statutes), does not necessarily 
involve furtive evil motives, but has commercial sense disregard 
and refusal learn the facts when available; and that the circum- 
stances and conditions may cogent and obvious that remain 
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passive amounts bad faith. See Kentucky Rock Asphalt Co. 
Mazza’s Adm’r, 264 Ky. 158, 316. 

are confronted here with such circumstances appeared 
the Guier case, and when the alleged bad faith the part the Bank 
measured the definition approved for the term that case, 
think falls short charging the Bank with knowledge such facts 
that its action paying out the checks amounted bad faith. 


Completed Gift Transfer Joint 
Account 


general the validity gift question entirely be- 
tween the donor and those claiming under him, and the donee, 
and valid between donor and donee, third person 
can complain unless some manner his rights have been 
illegally infringed because the gift. Connor Federal 
Deposit Insurance Corporation, Supreme Court Vermont, 
Atl. Rep. (2d) 105. 

Prior December 13, 1937, plaintiff, John Connor, had 
deposit with bank the amount $8,146.75. that day 
transferred $3,200 from this account another account 
favor “John Connor sister, Marie Young, survivor. 
the time the transfer was the intention plaintiff 
make gift his sister. the date the transfer the 
treasurer the bank wrote letter the plaintiff stating that 
the transfer had been made and that the event plaintiff’s 
death, under the present Vermont law, the money the new 
account would his sister. The deposit card the new 
account was signed the plaintiff but not his sister. Plain- 
tiff retained possession the bank book all times since 
transfer $3,200 the new account and neither plaintiff nor 
his sister made any withdrawals from it. Prior December 
1937 plaintiff had told his sister that was going open 
account their joint names and subsequently that date 
informed her that had done so. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) 607. 
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July 28, 1938, the bank was placed the hands the 
defendant, Federal Deposit Insurance Corporation, 
ceiver. Defendant paid the plaintiff the sum $5,000 the 
old account and $3.79 account the new account. Defend- 
ant contends that the transfer the new account has legal 
effect because there was delivery the deposit book the 
joint the plaintiff’s sister and therefore com- 
pleted gift any interest the joint account her that 
both accounts were fact and law those the plaintiff 
only. 

was held that plaintiff’s gift interest the joint 
account his sister was complete and perfect, though did 
not deliver the pass book his sister. Consequently, the joint 
account was insured under Federal Deposit Insurance Act 
separately from plaintiff’s individual account, though sister’s 
interest came her gift and deposit card was not singed 
her required bank’s rule. 

its opinion, the court wrote: 


Both parties take the position their briefs and oral argument 
that the answer this question depends largely, not wholly, upon 
the construction given our holdings Rice al., Ex’rs, 
Bennington County Savings Bank, Vt. 493, 108 708, affected 
6722, and the later case Patch Squires, 105 Vt. 405, 165 
919. the Rice case was held, substance, that order 
create joint interest bank deposit there must exist donative 
intention the part the donor create gift praesenti 
interest the deposit and valid delivery the pass book and order 
the donee. There was considered, here found, that there was 
delivery the pass book alleged donee. After the decision 
that case the statute (G. 5376, now 6721) was amended. 
This amendment (No. 97, Acts 1923, now 6722) follows: 
“The recital the words ‘payable either the survivor’ 
words like effect the order creating such account bank deposit 
made the names two persons and signed the person persons 
who furnish the funds for such deposit shall conclusive evidence, 
between the payees and their legal representatives, the creation 
absolute joint account; but nothing herein shall prevent the 
proof fraud, undue influence, incapacity, defeat such joint 
interest.” After the enactment this amendment came the Patch 
case which was proceeding chancery set aside certain transfers 
bank deposits fraud the marital rights the plaintiff, the 
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husband the donor. The bill complaint that case did not 
attack the validity the transfers the ground that the gifts were 
not completed sufficient delivery the deposit books. There was 
attempt the plaintiff his brief present this question under 
the authority the Rice case. After setting forth the amendment 
1923, here above referred to, the court says page 409 105 Vt., 
page 920 165 A.: “It unnecessary the record before 
discuss the extent the change our common law effected this 
added provision the statute. enough for present purposes 
say that its aim was supersede the decision the Rice case allow- 
ing donative intention prevail without the technical formality 
delivery the deposit book. That essential element valid gift 
conclusively presumed when the form the deposit conformity 
with that described the statute.” Inasmuch that suit was not 
between the payees the accounts question their legal repre- 
sentatives the present plaintiffs claim that the effect the last two 
above-quoted sentences holding that 6722 makes deposit 
the form stated conclusive evidence absolute joint account not 
only between the persons therein named but also third persons. 
The defendant says, effect, that these quoted portions the opinion 
are merely obiter and are authority for conclusion that the hold- 
ing the Rice case has been changed third persons the 
statute and consequently there was valid gift any interest 
the joint account Mrs. Young and therefore this account was 
not insured deposit within the meaning the federal act separate 
from the individual deposit Connor. 

true that the above-quoted statements were not necessary for 
the decision the Patch case under the issues presented the plead- 
ings but equally true that they set forth correctly the purpose 
the statute and the results flowing therefrom. limitations 
the conclusive presumption raised the statute are stated indicated 
the opinion that case confining such presumption the persons 
named the statute. The quoted statements were applied the 
factual situation there presented which was similar, far the point 
here under discussion concerned, that the present case. From 
these statements, and especially the sentence last above quoted, 
apparent was considered that the presumption was not restricted 
its effect such named persons but also applied its consequences 
third persons. reasonable construction the statute discloses 
that such restriction was intended the Legislature. 


general tHe validity gift question entirely between the 
donor and those claiming under him, and the donee. 655, sec. 
54. gift valid between the donor and donee third person 
can complain unless some manner his rights have been illegally in- 
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fringed because the gift. Neither the language the statute nor 
any reasonable inference drawn therefrom warrants the holding 
that the Legislature intended therein nullify restrict the above 
common law rules applying gifts generally. 

follows that the gift Connor his sister interest the 
joint account was complete and perfect would have been under 
the common law, recognized us, there had been delivery 
the pass book him her. virtue the statute she became 
owner with him this account. apparent that the Legislature 
including words survivorship the statute intended attach the 
joint tenancy rather than those tenancy common 
the absolute joint account which created. fraud claimed 
connection with the creation the joint account. far appears 
was made good faith the ordinary course business. The fact 
that the interest Mrs. Young the account came her gift 
does not relieve the defendant from its liability insurer. Federal 
Deposit Insurance Corporation Barton, Cir., 106 F.2d 737. Nor 
does the fact that the deposit card for account No. 29567 was not 
signed Mrs. Young change the result reached this requirement 
was apparently merely rule the bank which could waive, 
and did not affect her rights under the statute. 


The case Moskowitz Marrow, 251 380, 167 506, 
sufficient say regard that the statute therein construed was 
different its wording from ours make that decision 
here. 

The defendant concedes that should hold have the 
question joint ownership the joint account insured under the 
federal act separate from the individual deposit Connor. Conse- 
quently the plaintiffs are entitled recover from the defendant the 
amount the joint account subject the terms that act. The 
findings not show the exact amount the account the date 
that the defendant became liable insurer pay the same. Thus the 
case must remanded for determination this amount. deter- 
mining the amount due adjustment must had for the payment 
heretofore made the defendant Connor the joint account. 

Judgment reversed and cause remanded for the purpose ascer- 
taining the amount the joint account, accordance with the views 
herein expressed, the time the defendant became liable insurer for 
payment the same under the act Congress incorporating the 
defendant. When this amount has been determined let judgment 
entered for the same favor the plaintiffs, without costs below 
this court. The defendant fully protected the judgment 
order its subrogation rights set forth said act. 
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Joint Bank Deposit Not Subject Disposition 
Will 
Two essential elements “gifts inter vivos” are the inten- 


tion donor reliquish dominion over the subject and de- 
livery the donee. 


this case husband who had been living home with his 
wife, decided into neighboring county work. Be- 
cause his duties required him remain away from home for 
long periods with infrequent opportunity return, opened 
bank account his wife’s name which was deposited from 
time time money sent her him used providing 
for her and pay for the upkeep farm which their 
home was located. After the account had been existence for 
considerable length time, arrangement was made 
that either the husband the wife could withdraw funds. 
deposits were made thereafter and about six years later the 
wife died, leaving will beqeathing her son all moneys “be- 


longing deposit” the bank. The question whether 
the moneys sent the husband his wife from time time 
and deposited her were gifts subject disposition her 
will, were the property her husband. 


was held that the evidence failed show that moneys 
sent husband and deposited wife were gifts subject 
wife’s disposition will. Jones Ferguson, Supreme Court 
Florida, So. Rep. (2d) 464. its opinion, the court said: 


not find these circumstances two essential 
gifts inter vivos, namely, the intention the donor relinquish 
dominion over the subject and delivery the donee. There was 
responsibility the part the husband support his wife and 
obviously creation the account the bank was the means adopted 
him accomplish that equally plain that was 
making provision for the maintenance the property which owned 
and she occupied. this method could meet the obliga- 
tion his spouse and, with her help, protect his property. This 
practical arrangement between man and his wife falls far short 


similar decisions see Banking Law Digest (Fifth 
Edition) §§449-461. 
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establishing any intention his part making outright gift but, 
the contrary, indicative joint effort prevent any loss 
inconvenience that might result from the absence the husband. 
Am. Jur., Husband Wife, Sec. 95. 

The actions both husband and wife making provisions many 
years before her death for payment from the account checks drawn 
either them are inconsistent with the theory that the husband 
intended lose dominion over the property—which indispensable 
valid gift inter vivos. 

are impelled hold that such gift was intended effected 
and that the decree should reversed and one entered declaring the 
money the joint bank account that the appellant. 


Statute Limitations—Payments Mortgage 
Note Grantee Assuming Mortgage 


Payments mortgage note one assuming the 
mortgage and agreeing pay the note conveyance the 


mortgaged realty her, not interrupt the running the 
statute limitations the mortgagor’s liability. Provident 
Institution for Savings Town Boston Merrill, Su- 
preme Judicial Court Massachusetts, Rep. (2d) 
280. 

this case one Merrill October 25, 1910 gave note 
the plaintiff, hereinafter called the bank, the sum 
$15,000, payable five years, and secured mortgage 
premises Boston owned him. The note was witnessed 
one Sawyer. Merrill conveyed these premises Bradlee 
May 29, 1911, subject the bank’s mortgage, which Bradlee 
agreed assume and pay. After making this conveyance, 
Merrill had interest the property and did “nothing what- 
ever” connection with the mortgage. made payments 
upon the note, nor any written acknowledgment the indebt- 
edness, nor any promise pay it. did not know what, 
anything, was due upon the note until the bank made demand 
for payment upon him early 1941. Bradlee made payments 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1406. 
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interest and principal from the time she became the 
owner until February 10, 1941. 

Merrill appealed from final decree ordering him pay 
the balance due the note, which was entered after hearing 
upon bill complaint, brought against Merrill establish 
indebtedness against him upon the note and reach and 
apply the satisfaction this indebtedness the obligation 
Bradlee Merrill pay this indebtedness accordance with 
provision the deed conveying the mortgaged premises 
her. was held that the payments made Bradlee did not 
take the mortgage debt out the operation the statute 
limitations since they were not made her the agent 
Merrill. its opinion, the court said: 


The mortgage note matured 1915, but the bank, the payee, could 
enforce any time thereafter within the period twenty years, 
the note was signed the presence attesting witness. 
(Ter. Ed.) 260, Third. Phillips Vorenberg, 259 Mass. 46, 
156 61; Alpert Radner, 293 Mass. 109, 199 407. The 
bill complaint, however, was not filed until March 15, 1941. The 
bank contends that the payments made Bradlee tolled the statute 
limitations respecting Merrill. 

All the payments made after Merrill sold the property were made 
Bradlee with her own money reduce encumbrance upon her 
property. The payments were made her own behalf and for her 
own benefit. Although they reduced his indebtedness the bank, Mer- 
rill did not participate them exercise any control supervision 
over Bradlee reference them. between Merrill and herself, she 
became bound the deed poll pay the mortgage note and became 
the principal debtor and became surety. Rice Sanders, 152 
Mass. 108, 1079, 315, Am. St. Rep. 804; 
Franklin Savings Bank Cochrane, 182 Mass. 586, 200, 
760; Lynn Five Cents Savings Bank Portnoy, 306 Mass. 
436, 418. this aspect, the situation might regarded 
somewhat analogous that the maker and indorsee note. 
has been recently held that part payments made the maker, 
which the indorser did not participate, would not prevent the operation 
the statute limitations the liability the indorser. Credit 
Service Corp. Barker, 308 Mass. 476, 293, and cases 
cited. The bank could not enforce directly against Bradlee her under- 
taking with Merrill pay this note. Bloch Budish, 279 Mass. 102, 
180 729; Silverstein Saster, 285 Mass. 453, 189 540. 
Her relationship the bank was entirely different from that 
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Merrill. She dealt with the bank the basis her ownership the 
property. The bank contends that, making payments the note, 
she was acting agent Merrill. part payment will not 
take debt out the operation the statute limitations unless 
was made the person charged his agent. Butler Price, 
115 Mass. 578; Vaughan Mansfield, 229 Mass. 352, 118 652. 
If, virtue her promise pay note, she was authorized 
Merrill pay his behalf, then would seem that her authority 
ceased when the note became due, Locke Homer, 131 Mass. 93, 
Am. Rep. 199; Nutter Mroczka, 303 Mass. 343, 979, 
and that she could not bind him any payments made more than 
quarter century after maturity. Am. Law Inst. Restatement: 
Agency, 105. But upon the evidence plain that she was not 
representing Merrill making these payments. Roscoe Hale, 
Gray 274; Stoddard Doane, Gray 387; Butler Price, 115 Mass. 
578; Campbell Baldwin, 130 Mass. 199. Compare Buffington 
People’s National Bank Parker, 269 Mass. 387, 169 154. 

The bank relies decisions the effect that payment 
grantee who has assumed and agreed pay mortgage note inter- 
rupts the running the statute limitations the liability the 
mortgagor. There conflict authorities upon this question. 
are opinion that the better rule supported those authorities 
that hold that the payments made such grantee not take the 
debt the mortgagor out the operation the statute. Trent 
Johnson, 185 Ark, 288, 12, 1431; Old Alms- 
House Farm Smith, Conn. 434; Fitzgerald Flanagan, 155 Iowa 
217, 185 738, Ann. Cas. 1914C, 1104; Shanks Louthan, 
Kan. 363, 613, 131 Am. St. Rep. 294; County Trust Co. 
Harrington, 168 Md. 101, 176 639; Verrill Weinstein, Me. 
126, 190 634; Turner Powell, Mont. 241, 278 512; Regan 
Williams, 185 Mo. 620, 959, 105 Am. St. Rep. 600; 
Boughton Harder, App. Div. 352, 574; Murdock 
vestment Co. Horner, Or. 558, 175; Cottrell Shepherd, 
Wis. 649, 983, Am. St. Rep 919. 

The theory upon which has been held that part payment will 
take indebtedness out the operation the statute limitations 
that such payment acknowledgment that indebtedness exists 
and, from the payment, the law implies new promise pay the 
balance. But order have this effect the circumstances attending 
the part payment must such support fair and reasonable 
inference that the debtor intended renew his promise payment. 
There nothing upon this record that will warrant such inference. 
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Pond Williams, Gray 630; Stodard Doane, Gray 387; Camp- 
bell Baldwin, 130 Mass. 199; Taylor Foster, 132 Mass. 30; Gil- 
Emerson Deming, 304 Mass. 478, 1016; Lariviere 
Lariviere, 304 Mass. 627, 659; Credit Service Corp. 
Barker, 308 Mass. 476, 293. 

The final decree reversed and decree entered dismissing 
the bill with costs. 


BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


STATE MAY IMPOSE DEATH TAX UPON TRANS- 
FER STOCK DOMESTIC CORPORATION 
OWNED NON-RESIDENT DECEDENT 


State Tax Commission Utah Aldrich, United States Supreme 
Court, Supreme Court Rep. 1008 


There constitutional rule immunity from taxation 
intangibles more than one State. case shares stock 
‘‘jurisdiction tax’’ not restricted the domiciliary State. 
Another State which has extended benefits protection which 
can demonstrate ‘‘the practical fact its power’’ sovereignty 
respects the shares may likewise constitutionally make its exaction. 

this case testator died domiciled New York and the time 
his death owned shares stock Utah corporation represented 
certificates his possession New York. The books the 
corporation were kept New York and the shares stock 
time had been located any place but New York State. was 
held that Utah was not restrained the Fourteenth Amendment 
from subjecting the transfer shares inheritance tax since 
Utah had power over the transfer the corporation its shares 
stock and Utah law defined the nature and extent the interest 
the shareholders the corporation. Consequently both Utah 
and New York may levy estate tax the value the stock. 
This decision overrules prior opinion First National Bank 
Boston State Maine, 284 312, and conforms with new 


Action Aldrich and another, administrators with the 
will annexed the estate Edward Harkness, deceased, against 
the State Tax Commission Utah for declaratory judgment. 
judgment for plaintiffs was affirmed the Supreme Court Utah, 
116 923, and defendant brings certiorari. 

Reversed and remanded. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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Messrs. Lambert Gibson and Garfield Anderson, both Salt 
Lake City, Utah, for petitioner. 
Mr. Melber Chambers, New York City, for 


Mr. Justice DOUGLAS delivered the opinion the Court. 


The sole question presented this case whether the State 
Utah precluded the Fourteenth Amendment from imposing tax 
upon transfer death shares stock Utah corporation, 
forming part the estate decedent who, the time his death, 
was domiciled the State New York and held there the certificates 
representing those shares. 

1940 Edward Harkness died testate, being that time domi- 
ciled New York. His estate was probated New York where re- 
spondents were appointed executors. Respondents were also appointed 
administrators with the will annexed Utah. the time his death 
Harkness was the owner 10,000 shares common stock and 
400 shares preferred stock the Union Pacific Railroad 
Utah corporation. The representing 
were never within Utah. They were the possession 
ness New York the time his death and are now held 
respondents. For many years the Union Pacific Railroad Co. has kept 
its stock books and records and transfer agents New York and has 
not maintained any Utah. These shares are the only property owned 
decedent which claimed within the jurisdiction Utah. 
the date decedent’s death New York statute allowed credit 
against the estate tax imposed New York the amount any consti- 
tutionally valid estate inheritance tax paid any other state within 
three years after the decedent’s 

Respondents sought declaratory judgment the Utah court hold- 
ing that the transfer the shares was not subject tax Utah under 
the provisions its inheritance tax The trial court entered 


Laws, 60, Bk. 59, Tax Law, 249-0. This section was repealed 1940, 138. 
For the present provision see McKinney, op. cit., Cum. Ann. Pt. 

Rev. Stat. Utah, 1933, 80-12-2 provides: 

tax equal the sum the following percentages the market value 
the net estate shall imposed upon the tramsfer the net estate every 
decedent, whether resident nonresident this state: 

“Three per cent the amount which the net estate exceeds $10,000 and 
does not exceed $25,000; 

“Five per cent the amount which the net estate exceeds $25,000.” 

Sec. 80-12-3 provides: 

“The value the gross estate decedent shall determined including 
the value the time his death all property, real personal, within the 
jurisdiction this state, and any interest therein, whether tangible intangible, 
which shall pass any person, trust otherwise, testamentary disposition 
deed, grant, bargain, sale gift made contemplation the death the 
grantor, vendor donor, intended take effect possession enjoyment 
after his death.” 
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judgment for respondents. The Supreme Court Utah, under the 
compulsion First National Bank Boston State Maine, 284 
Aldrich State Tax Comm., Utah, 116 923. granted the 
petition for certiorari that the constitutional basis First National 
Bank Boston State Maine could re-examined the light 
such recent decisions Curry 307 357, Ct. 
900, Ed. 1339, 123 162, and Graves Elliott, 307 
383, Ct. 913, Ed. 1356. And see Commonwealth Stewart, 
1101. 

There can doubt but that the judgment below should 
affirmed First National Bank Boston State Maine sur- 
vive, the judgment that case prohibited the State Maine from 
doing what the State Utah here attempting. But not think 
should survive. And certainly cannot the principles which gov- 
ern the Curry and Graves cases rest firm constitutional ground. 


First National Bank Boston State Maine, like its forerun- 
ners Farmers’ Loan Trust Co. State Minnesota, 280 204, 
read into the Fourteenth Amendment ‘‘rule immunity from taxa- 
tion more than one 284 page 326, Ct. page 176, 
doctrine recent origin. Prior 1930, when Blackstone Miller, 
188 189, Ct. 277, Ed. 439, was overruled Farmers’ 
Loan Trust Co. State Minnesota, the adjudications this 
Court clearly demanded result opposite from that which obtained 
First National Bank Boston State Maine. That was recog- 
nized the majority the latter case (284 page 321, Ct. 
stone Miller rejected the notion that there were constitutional objec- 
tions double taxation intangibles states which had command over 
them their owner. And see Kidd State Alabama, 188 
730, 732, Ct. 401, 402, Ed. 669. Blackstone Miller per- 
mitted New York tax the transfer debts owed New York citi- 
zens decedent who died domiciled although had 
taxed the entire succession. Mr. Justice Holmes, speaking for the 
Court, upheld the power New York collect the tax because the 
transfer the debts ‘‘necessarily depends upon and involves the law 
New York for its exercise.’’ 188 page 205, Ct. page 278, 
Ed. 439. was that view which the minority First National 
Bank Boston State Maine championed. They maintained that 
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there was constitutional barrier taxation Maine the transfer 
the shares stock the Maine corporation, since the nature and 
extent the decedent’s interest the shares were ‘‘defined the 
laws Maine, and his power secure the complete transfer’’ was 
upon them.’’ 284 page 332, Ct. page 179, 
Ed. 313, 1401. That view had been repeatedly expressed 
other earlier cases touching the rights state tax intangi- 
bles over which had command though the owner was non-resident. 
Tappan Merchants’ Nat. Bank, Wall. 490, 503, 504, 
189; Hawley City Malden, 232 12, Ct. 201, Ed. 
477, Cas. 1916C, 842; Baker Baker, Eccles Co., 242 
394, 401, Ct. 152, Ed. 386; Frick Commonwealth 
316; Rhode Island Hospital Trust Co. Doughton, 270 
69, 81, Ct. 256, 258, Ed. 475, 1374. stated 
429, Ed. 579, the power tax ‘‘is incident sovereignty, and 
co-extensive with that which incident. All subjects over 
which the sovereign power state extends, are objects taxa- 


was that view which followed the Curry case. held 
there that the Fourteenth Amendment did not prevent both Alabama 
and Tennessee from imposing death taxes upon the transfer in- 
terest intangibles held trust Alabama trustee but passing 
under the will beneficiary decedent domiciled Tennessee. 
stated that rights intangibles ‘‘are but relationships 
sons, natural corporate, which the law recognizes attaching 
them certain sanctions enforceable courts. The power govern- 
ment over them and the protection which gives them cannot 
exerted through control physical thing. They can made effective 
only through control over and protection afforded those persons 
whose relationships are the origin the rights. Obviously, 
sources actual potential wealth—which appropriate measure 
any tax imposed ownership its exercise—they cannot dis- 
sociated from the persons from whose relationships they are derived. 
These are not any sense fictions. They are indisputable 
307 page 366, Ct. page 905, Ed. 1339, 123 
162. held that the power tax intangibles was not restricted 
one state whether ‘‘we regard the right state tax founded 
power over the object taxed, declared Chief Justice Marshall 
McCulloch Maryland, supra, through dominion over tangibles 
over persons whose relationships are the source intangible rights 
the benefit and protection conferred the taxing sovereignty, 
307 pages 367, 368, Ct. page 906, Ed. 1339, 
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123 162. And added: ‘‘Shares corporate stock may 
taxed the domicile the shareholder and also that the 
which the taxing state has created and controls; and in- 
come may taxed both the state where earned and the state 
the recipient’s domicile. Protection, benefit, and power over the 
subject matter are not confined either 307 page 368, 


Ct. page 906, Ed. 1339, 123 162. the recent 


Ct. 246, 249, Ed. 267, 130 1229, gave renewed 
expression the same view: ‘‘A state free pursue its own fiscal 
policies, unembarrassed the Constitution, the practical oper- 
ation tax the state has exerted its power relation opportu- 
nities which has given, protection which has afforded, bene- 
fits which has conferred the fact being orderly, civilized 
And see Graves Schmidlapp, 315 Ct. 870, 
Ed. decided March 30, 1942. 

Furthermore, the rule immunity against double taxation espoused 
First National Bank Boston State Maine had long been 
rejected other cases. Kidd State Alabama, supra; Fort Smith 
Lumber Co. State Arkansas, 251 532, Ct. 304, Ed. 
396; Cream Wheat Co. Grand Forks, 253 325, Ct. 558, 
Ed. 931. rejected again only recently. Central 
Railroad Co. State Minnesota, 309 157, Ct. 419, 
Ed. 670. And pointed out the Curry case the reasons why 
the Fifth Amendment ‘‘does not require fix single exclusive 
place taxation intangibles for the benefit their foreign owner’’ 
(Burnet Brooks, 288 378, Ct. 457, Ed. 844, 
747) are less cogent case the Fourteenth. 307 
pages 369, 370, Ct. page 907, Ed. 1339, 123 162. 


The recent cases which have alluded are all distinguishable 
their facts. But their guiding principles are irreconcilable with 
the views expressed First National Bank Boston State Maine. 
raised constitutional barrier this case after having let 
down the Curry case, would indeed drawing neat legal dis- 
and refinements which certainly cannot divined from the 
language the Constitution. Certainly any differences between the 
shares stock this case and the intangibles the Curry case 
not warrant differences constitutional treatment forbid taxa- 
tion two states the one and permit the other. 
perpetuated any such differences, would doing violence the 
words ‘‘due drawing lines where the Fourteenth Amend- 
ment fails draw them. Furthermore, the legal interests the in- 
tangibles here involved are diverse they were the intangibles 
the Curry case. And say that these shares stock were localized 


THE BANKING LAW JOURNAL 


506 


had exclusive situs New York would indulge the fiction 
which rejected the Curry case. Any such attempt fix their 
whereabouts New York would disregard the intimate relationship 
which Utah has this corporation and its shares. 

More specifically, the question ‘‘whether the state has given 
anything for which can ask return’’ (State Wisconsin 
Penney Co., supra, 311 page 444, Ct. page 250, Ed. 
267, 130 1229) whether the transfer depends upon and in- 
volves the law Utah for its exercise (Blackstone Miller) there 
doubt that Utah not restrained the Fourteenth Amend- 
ment from taxing this transfer. The owes its existence 
Utah. Utah law defines the nature and extent the interest the 
shareholders the corporation. Utah law affords protection for those 
rights. Utah has power over the transfer the corporation its 
shares stock. Certainly that protection, benefit, and power over the 
shares would have satisfied the test Blackstone Miller and Curry 
But said that are here interested only the 
factum the transfer and that the stockholder the case bar had 
need invoke the law Utah effect complete transfer his 
interest. The argument based the fact that the transfer office 
located outside Utah and that under the Uniform Stock Transfer Act 
which Utah has adopted (Rev. Stat. 1933, 18-3-1 seq.) the trend 
treat the shares merged into the certificates situations in- 
volving the ownership and transfer the shares. not stop 
analyze the many cases which have been cited nor speculate 
how Utah would interpret its law this regard. Suffice say that 
that freedom transfer exists respondents claim, stems from 
Utah law. finds its ultimate source the authority which Utah has 
granted. indeed benefit which Utah has bestowed. For alone 
Utah may constitutionally ask return. view these realities 
cannot say with the majority First National Bank Boston State 
Maine, 284 page 327, Ct. page 177, Ed. 313, 
1401, that ‘‘transfer from the dead the living any 
specific property event single character and effected under 
the laws, and occurs within the limits, particular 
preclude Utah from imposing tax this transfer. 

are course not unmindful the notions expressed Farm- 
ers’ Loan Trust Co. State Minnesota and repeated First 
National Bank Boston State Maine that the view championed 
Blackstone Miller disturbed the ‘‘good relations among the 
and had ‘‘bad’’ practical effect which led many states ‘‘to avoid the 
evil resort reciprocal exemption laws.’’ 280 page 209, 
Ct. page 99, Ed. 371, 1000. But stated the 
minority First National Bank Boston State Maine, ‘‘We 
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can have assurance that resort the Fourteenth Amendment, 
the ill-adapted instrument such reform, will not create more diffi- 
culties and injustices than will 284 page 334, 
Ct. page 179, Ed. 313, 1401. More basically, even 
though believed that different system should designed pro- 
tect against multiple taxation, not our province provide it. 
See Curry McCanless, supra, 307 pages 373, 374, Ct. page 
the dangerous assumption that the Fourteenth Amendment ‘‘was in- 
tended give carte blanche embody our moral be- 
liefs its Mr. Justice Holmes, dissenting, Baldwin 
State Missouri, supra, 281 page 595, Ct. page 439, 
constitutional adjudication strike down state legislation the basis 
our individual views preferences policy, whether the state 
laws deal with taxes other subjects social economic legislation. 


For the reasons stated not think that First National Bank 
Boston State Maine should survive. overrule it. line 
with our recent decisions Curry Graves Elliott and 
Graves Schmidlapp repeat that there constitutional rule 
immunity from taxation intangibles more than one state. 
shares stock ‘‘jurisdiction tax’’ not restricted the 
domiciliary state. Another state which has extended benefits pro- 
tection which can demonstrate ‘‘the practical fact its 
sovereignty respects the shares (Blackstone Miller, 188 
page 205, 278, Ed. 439) may likewise constitution- 
ally make its exaction. other words, restore these intangibles 
the constitutional status which they few years ago. 
See Greves Shaw, 173 Mass. 205, 372; Larson 
Utah 84, 189 579; and cases collected page 365 seq. 


reverse the judgment below and remand the cause the 
Supreme Court Utah for proceedings not inconsistent with this 


Mr. Justice Frankfurter, concurring. 
this kind recalls first principles. 


The taxing power incident government. does not derive 
from technical legal concepts. The power tax co-extensive with 
the fundamental power society over the persons and things made sub- 
ject tax. Each state the Union has the same taxing power 
independent government, except far that power has been 
tailed the federal 


The taxing power the states was limited the Constitution and 
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the original ten amendments only three aspects: (1) state can, 
without the consent Congress, lay any imposts duties imports 
exports, except necessary for executing its inspection laws, 
Art. See. 10, Cl. (2) state can, without the consent Con- 
gress, lay any tonnage duties, Art. See. 10, Cl. and (3) virtue 
the Commerce Clause, Art. Sec. Cl. state can tax 
discriminate against interstate commerce. (For present purposes 
put the Contract Clause one side.) None these limitations touches 
the power state create corporations and the incidental power 
tax opportunities which such state-created corporations afford. 

This phase the taxing power, rooted the established practices 
the states common with other governments, was not suddenly 
abrogated July 28, 1868, when the Fourteenth Amendment became 
the law the land. the contrary, taxes based the states’ power 
over corporations their own creation thereafter became increas- 
ingly familiar source revenue. course, the Due Process Clause 
has its application the taxing powers the states—a state cannot 
tax stranger for something that has not given him. When state 
gives nothing return for exacting tax may said that there 
‘‘jurisdiction But that phrase obscures rather than en- 
lightens, for only states result and does not analyze the constitu- 
tional problem. The right state tax the effective acquisition 
membership domestic corporation, wherever the piece paper 
representing such taxable interest may physically located—the 
immediate question before us—was not doubted until the decision 
this Court only ten years ago First National Bank Boston State 
That decision, was made clear its dissent, was unwarranted 
deviation from unbroken legal history and fiscal practice. Drawn 
the decision was ‘‘from the void ‘due process law’ when logic, 
tradition and authority have united declare the right the state 
such tax (Holmes, J., dissenting Baldwin State Mis- 
1303), due regard for the Constitution demands that the deviation 
not perpetuated and that the power erroneously withdrawn from the 
states again recognized. 

Modern enterprise often brings different parts com- 
mercial transaction within the taxing power more than one state, 
well the nation. does because the transaction its entirety 
may receive the benefits more than one government. And the exer- 
cise the states their constitutional power tax may undoubtedly 
produce difficult political and fiscal problems. But they are inherent 
the nature our federalism and are part its price. These diffi- 
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culties are not peculiar us. Kindred problems have troubled other 
constitutional federalisms. Australia, see Report the Royal 
Commission the Constitution, Parliament the Commonwealth 
Australia (1929), 187 seq.; for Canada, see Report the Royal 
Commission Dominion-Provincial Relations (1940), 202 seq. 

good deal has read into the Fourteenth Amendment 
give any bearing upon this Holmes, J., dissenting Farm- 
ers’ Loan Trust Co. State Minnesota, 280 204, 218, 
into that Amendment private notions tax policy. But whether 
tax wise expedient the business the political branches 
government, not ours. Considerations relevant invalidation 
tax measure are wholly different from those that come into play 
justifying disapproval tax the political financial 
unwisdom. 

may well that the last word has not been said the various 
devices now available—through uniform and reciprocal legislation, 
through action the states under the Compact Clause, Art. Sec. 10, 
Cl. through whatever other means statesmen may devise—for dis- 
tributing wisely the total national income for governmental purposes 
between the states and the nation. But even were possible 
make the needed adjustments the fiscal relations the states one 


another and the federal government through the process episodic 
litigation—which seems most ill-adapted for devising fiscal poli- 
cies—it enough that our constitutional system denies such function 
this Court. 


agree, therefore, that First National Bank Boston State 
Maine should overruled and that the tax imposed Utah this case 
valid. refuse nullify legislation the frailties which think 
see, respect the bounds our constitutional authority and 
not indulge fiction. See James Bradley Thayer, The Origin 
and Scope the American Doctrine Constitutional Law, Harv. 
those whose task legislate. The nullification legislation 
constitutional grounds has been recognized from the beginning 
most ‘‘delicate’’ function not indulged this Court simply 
because has formal power but only when compelling consid- 
erations leave other choice. suggest that when this Court finds 
that law not offensive the Constitution and that must there- 
fore stand, make the same kind judgment when rare 
sions find that law offensive the Constitution and must 
therefore fall, disregard the role this Court our constitu- 
tional system since its establishment 1789. 
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ANTECEDENT PRE-EXISTING DEBT 
CONSTITUTES VALUE 


Ahern Towle, Supreme Judicial Court Massachusetts, 
Rep. (2d) 561 


with the Uniform Negotiable Instru- 
ments Law, any consideration sufficient support simple 
antecedent pre-existing debt constitutes value and 


deemed such whether the instrument payable demand 
future time.’’ 


this the Supreme Judicial Court Massachusetts 
recently held that the statutory provisions that negotiable instru- 
ments are deemed have been issued for value and that ante- 
debt constitutes value are not limited cases where the 
instrument received the unusual terms absolute satisfac- 
tion. transfer also made for value where the instrument 
received the usual implied terms conditional satisfaction 
antecedent debt. 


Action contract the Municipal Court the City Boston 
Joseph Ahern against Annie Towle and another recover 
check for $800 drawn the defendant, wherein the judge found for 
the defendant and reported the case the Appellate Division. From 
order the Appellate Division that judgment entered for plain- 
tiff and from order the Appellate Division that second report 
dismissed, the defendant appeals. Orders affirmed. 

Harte, Boston, for plaintiff. 

Lynch, Boston, for defendant. 


DOLAN, J.—This action contract which the plaintiff 
seeks recover check for $800, drawn the defendant The 
First National Bank Boston. 

The record sets forth that the trial the following facts, among 
others, were undisputed: October 10, 1938, the defendant agreed 
writing purchase from James Murray parcel land de- 
seribed ‘‘Lot No. Bates Road, Arlington, Massachusetts.’’ Prior 
that day she had been negotiating with Murray for the purchase 
the land and the erection thereon house. The negotiations were 
the defendant through her daughter, who dealt with one 
Paul, real estate broker. The agreement was executed duplicate, 
and each instrument was signed the defendant and Murray and 
Paul. The consideration for the purchase the land and the erection 
the building was fixed the agreement $6,600, which $800 was 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §344. 
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paid deposit, $1,300 when the papers were passed (on 
before June 1939), and $4,500 purchase money mortgage. The 
check was made payable Paul when the agreement was executed 
(October 10, 1938) but was dated October 17, 1938. the reverse 
side the check appear these words: ‘‘Check used deposit for 
house built (Lot No. 50) Bates Road, Arlington, Massachu- 
beneath which are inscribed the signatures Paul, Murray, 
and the all blank. 

The evidence which the record states was introduced the plain- 
tiff may summarized follows: Paul retained the check for day 
two after its date, but, having attempted without success have 
October Murray indorsed blank and delivered the plain- 
tiff, whom was then indebted the amount $1,500, with 
instructions ‘‘apply his that day the plaintiff in- 
dorsed the check blank and deposited his bank, but October 
was returned him protested, payment having been refused 
the drawee bank for ‘‘insufficient The ledger con- 
tains the following entries relating Murray’s account with him: 
[sic]/ Received account $800.00. Oct. 26/38 
above returned from bank 800.00.’’ several 
sions thereafter the plaintiff demanded payment the amount the 
check from Murray, who assured him that would made good. The 
defendant’s daughter, ‘‘about six weeks after the check was 
told Paul that she had heard that the town Arlington was going 
establish free kindergarten, and that one the purposes the 
planning the house was the running kindergarten she and her 
mother had decided not through with it. 

The only other testimony contained the record consists that 
the defendant’s daughter cross-examination, the that 
some time November, 1938, she read newspaper that the town 
Arlington was going put free kindergartens for children; that 
was because this information that she decided not have the 
house built. 

the close the trial the plaintiff presented sixteen requests for 
rulings, some which were given while others were refused. some 
instances the judge refusing certain requests the plaintiff made 
rulings not accord therewith. 


The plaintiff’s second request, which was denied, was follows: 
endorsement negotiable check holder his creditor 
for antecedent debt constitutes the endorsee holder for 
The plaintiff’s eighth request, which also was denied, was: ‘‘The plain- 
tiff has presented evidence sufficient enable him maintain his 
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the second request the judge responded ‘‘that where 
negotiable check endorsed the holder his for 
antecedent debt and unconditionally credited account said debt, 
the endorsee holder for value, but find that the check 
was never credited, the following entries regard thereto appear- 
ing page 580 the ledger [the judge then set forth 
those entries hereinbefore recited]. Upon these facts find fact 
that the plaintiff was not holder said check for value.’’ 


Findings fact are not reviewable upon this appeal. brings 
before for review only the rulings law made the trial judge 
and reported him the Appellate Division and the action the 
Appellate Division thereon. Duggan Matthew Cummings Co., 277 
Mass. 445, 449, 178 825. Burick Boston Elevated Railway Co., 
293 Mass. 431, 200 281. However, far the findings 
fact involve rulings law the evidence, they may reviewed. 
Schon Odd Fellows Building Association, 255 Mass. 465, 467, 152 
55. manifest that the judge considered that order 
constitute value check must accepted unconditional and com- 
plete satisfaction the antecedent indebtedness. His findings fact 
that the check was received conditionally must stand, but his conclu- 
sion based this finding amounts ruling law that one receiving 
negotiable instrument conditional satisfaction antecedent 
debt not holder the instrument for value. Cases involving the 
question whether negotiable instrument has been accepted uncon- 
ditional payment debt have arisen where the creditor sought 
recover the original obligation, and such cases the question was 
whether the original obligation continued exist, not whether the 
plaintiff was holder for value the instrument which had re- 
ceived account that obligation. See, Weddigen Boston 
Fabrie Co., 100 Mass. 422, 424; Lord Bigelow, 124 Mass. 185, 
Davidson Stewart, 200 Mass. 393, 396, 779; Feinberg 
Levine, 237 Mass. 185, 187, 129 393; Dutton Bennett, 262 Mass. 
39, 159 524. This, however, not such case. 

The vurden proving want consideration rested upon the de- 
fendant. Leonard Woodward, 305 Mass. 332, 336, 337, 
705, 127 999. (Ter. Ed.) 107, 47, reads follows: 
negotiable instrument deemed prima have been 
issued for valuable consideration, and every person whose signature 
appears thereon have become party thereto for value.’’ Section 
provides: ‘‘Value any consideration sufficient support sim- 
ple contract. antecedent pre-existing debt constitutes value, 
and deemed such whether the instrument payable demand 
future This language broad scope and import. 
settled that one who receives check satisfaction security 
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for antecedent pre-existing debt holder for value. Russell 
Bond Goodwin, Inc., 276 Mass. 458, 463, 177 627. See, also, 
National Investment Security Co. Corey, 222 Mass. 453, 454, 111 
357; Tremont Trust Co. Brand, 244 Mass. 421, 424, 138 
564; Beacon Trust Co. Barry, 260 Mass. 449, 452, 157 530; 
Freeman Davenport Peters Co., 272 Mass. 321, 324, 172 234; 
Reynolds Park Trust Co., 245 Mass. 440, 444, 785. 
are opinion that the provisions the statute are not limited 
cases where the instrument received the unusual terms absolute 
satisfaction, and that, though received the usual implied terms 
satisfaction antecedent debt, the transfer also made 
for value. Citrin Tansey, 107 368, 370, 371, 153 523. 
Broderick Bascom Rope Co. Y., 199, 200, 
201, 142 497. Bigelow, Bills, Notes Checks (3rd ed.) 
489, and cases cited. See, also, Brannen, Negotiable Instruments Law, 
6th Ed., 25, page 392; Dan. Neg. Inst., 7th Ed., 1463; Wil- 
liston, Contracts, Rev. Ed., 221, 1875 The denial the 
second request was erroneous. 


The plaintiff’s eighth request should have been granted. not 
necessary determine whether matter law the plaintiff was 
holder due course the check, whether the check was presented 
for payment the plaintiff within reasonable time. See this con- 
nection (Ter. Ed.) 107, 209; Gordon Levine, 194 Mass. 
418, 420, 421, 505, A., 1153, 120 Am. St. Rep. 
565, Ann. Cas. 1119; Seager Dauphinee, 284 Mass. 96, 99, 187 
94; Lowell Co-operative Bank Sheridan, 284 Mass. 594, 598, 
601, 188 636, 1176; Spencer Burakiewicz, 288 
Mass. 83, 87, 88, 192 616; Williston, Contracts, Rev. Ed., 
1165; Brannen, Negotiable Instruments Law (6th Ed.) 186, 
pages 1135-1136. Compare Ames Meriam, Mass. 294, 296; Coch- 
rane Zahos, 286 Mass. 173, 176, 177, 189 831. (Ter. 
Ed.) 107, 81, provides: ‘‘In the hands any holder other than 
holder due course negotiable instrument subject the same 
defences were non-negotiable. But holder who derives his 
title through holder due course, and who not himself party 
any fraud illegality affecting the instrument, has all the rights 
such former holder respect all parties prior-to the The 
judge properly ruled substance that the check was complete and 
regular its face (see State Trading Corp. Toepfert, 304 Mass. 
473, 1008), and, from what has already been said, can- 
not said that the plaintiff had notice infirmity defect 
the title any prior party the instrument. And even though, 
ruled the judge, the check was not presented for payment within 
reasonable time after its issue the defendant, there nothing 
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the record show that this delay was the cause loss the defend- 
ant, that prejudiced her any way. Cochrane Zahos, 286 
Mass. 173, 189 831; Spencer Burakiewicz 288 Mass. 83, 86, 192 

The question remains whether the record discloses any evidence 
defences available the defendant. this connection only defences 
personal the defendant can considered since settled that 
defences between indorser and indorsee are not available the maker 
drawer action the indorsee the instrument. Handy 
Miner, 258 Mass. 57, 154 557. There evidence sus- 
tain any the defences alleged the defendant. There nothing 
indicate that Murray was ever default his performance, that 
would not have been able perform agreed. There nothing 
show that Murray Paul knew the defendant’s the town 
Arlington’s kindergarten plans prior November, 1938, indicate 
that Murray would not have been able secure waivers the equi- 
table restrictions applicable lot time comply with the pro- 
visions the contract. real prospective lack financial ability 
Murray’s part perform shown have existed during October, 
1938. There evidence fraud overreaching Murray’s part, 
the part his agent, Paul, other illegality affecting the 
instrument. The contract, the full terms which need not recited, 
was complete and certain, and the defendant’s contention the con- 
trary cannot sustained. What has been said makes unnecessary 
consider other requests the plaintiff which were denied. 


REQUEST THAT TRUSTEES INVEST “IN- 
TEREST BEARING SECURITIES” DID NOT 
EXCLUDE “GOOD, SAFE” SHARES STOCK 


Poor Hodge, Supreme Judicial Court Massachusetts, 
Rep. 


will provided, among other things, that the trustees were 
hold one half the residue the testator’s estate, ‘‘keeping the 
same invested good, safe, interest bearing securities pro- 
duce income.’’ Upon consideration the will whole, was 
held that the testator did not intend the use the words 
bearing securities’’ exclude ‘‘good, safe’’ shares stock, but 
showed desire for investments that would produce income. Hence, 
the trustees could hold investments other than bonds 
including stocks. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §513. 
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Proceeding the matter the estate Franklin Poor, deceased, 
for settlement the accounts Mary Poor and another, trustees, 
opposed Nina Maria Poor Hodge and others. report judge 
probate, who allowed several accounts coming before him for decision 
case stated. 

Decrees affirmed. 

Gilbert Cox, Ware and Ware, all Boston, for 


petitioners. 
Meserve and Parks, both Boston, for respondents. 


COX, J.—This report under (Ter. Ed.) 215, 18, 
judge probate who allowed several accounts the trustees and sur- 
viving trustee under the will Franklin Poor that came before him 
for decision case stated. 

The testator made his will March 31, 1903. The accountants, 
who were named therein trustees, were appointed December 26, 
1906. The residue the testator’s estate was given the trustees 
upon two trusts, but the accounts question concern only one these 
trusts consisting one half the residue, which was set clause 
Fifth, Section the will. This trust for the benefit the tes- 
tator’s daughter, Nina Maria Poor Hodge, during her life, and there- 
after for the benefit her children who are living her decease and 
the issue any deceased child right representation, upon terms 
that need not stated. The life beneficiary living, are her unmar- 
ried daughter and married son who has minor daughter. guard- 
ian litem was appointed the matter the settlement the 
accounts question, and filed report. contention made that 
the trustees any time acted bad faith, that they had made invest- 
ments, held investments coming from the testator, not permitted 
trustees, unless any investments made held were improper because 
they were not ‘‘interest bearing securities’’ within the meaning these 
words used the will; and, view the provisions the will that 
the trustees are answerable for wilful default only, not contended 
that the accounts are contestable the ground that investments, 
found have been ‘‘interest bearing securities’’ the time they were 
made the trustees came into their hands, have been held too long. 
The trustees’ inventory shows, assets turned over them the 
executrix, four blocks stock, two preferred and two common, three 
mortgage notes, several notes described the testator his will 
worthless, some old coins, two savings bank deposits, deposit 
trust company and one $1,000 bond the Commonwealth. The first 
twelve accounts the trustees, covering the period from December 
26, 1906, December 31, 1918, were allowed May 28, 1920, de- 
crees, reciting usual form that all persons interested had consented 
their allowance writing. These accounts were assented the 
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life beneficiary, her daughter and son. guardian litem wag 
appointed consented their allowance. The twelfth account the 
trustees showed that they held various corporate stocks trust funds, 
all subsequent accounts. 

The main question decided whether certain investments that 
are shown the trustees’ ‘‘inventories’’ and accounts, other than bonds 
and notes, are ‘‘interest bearing within the meaning 
these words used the will. 


Clause Fifth, Section the will provides, among other things, 
that the trustees are hold one half the residue the testator’s 
estate, ‘‘keeping the same invested good, safe, interest bearing 
securities produce income.’’ This same language appears 
clause Fifth, Section with reference the other trust. The will, 
however, clause First, after naming the trustees, but not the execu- 
trix executor, contains the following language: ‘‘I give said 
Trustees, the survivor them, and their successors these Trusts 
full power and authority sell private sale public auction and 
convey any the Trust property and estate, real personal, held 
them Trust under this Will, and invest the proceeds such other 
real and personal estate may seem them prudent, and such invest- 
ments change from personal real, and real personal, the con- 
venient and prudent management the Trusts may 
Clause Seventh the will appoints one the testator’s daughters, 
also named trustee, executrix, and, case her decease, the 
other trustee named clause First named executor. This clause 
also contains the following provisions: ‘‘My said Executrix said 
Executor are hereby given authority their discretion determine 
what monies, received expended any way manner, are 
treated capital, and what not, and distributing transferring any 
devise bequest, any fund portion the Trust estates finally 
any party entitled hereunder, they may transferring such 
stock other securities they shall deem kind and amount 
will make justly the portion 


The fundamental rule for the construction wills has repeatedly 
been stated. The purpose ascertain the intention the testator 
from the whole will, attributing due weight all its language, consid- 
ered the light the circumstances known him the time its 
execution, and give effect that intent unless some positive rule 
law forbids. Fitts Powell, 307 Mass. 449, 454, 397, 
and cited. ‘‘It familiar rule, the construction wills, that 
the intention the testator govern, although may opposed 
some the words the will; and that the general intention con- 
trol any particular intention, especially when the particular intention 
relates the manner which the general intention effectu- 
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Cush. 209, was held that devise undivided part the 
testator’s property must yield subsequent provision the will 
authorizing the executors, their discretion, sell and convey part 
the whole the estate. There was said that the entire will 
read deciding upon the effect particular devise. ‘‘If any 
preference made reference the order which the clause 
inserted the will, the last rather entitled than the first. But 
the will taken whole, and the later provisions therein are 
taken modifying those preceding, whenever such appears 
have been the intention the Cush. page 212. See 
Shattuck Baleom, 170 Mass. 245, 251, 87. seems that the 
general power conferred upon the trustees clause First the will 
not independent statement the testator’s intention, having 
relation whatever the language contained clause Fifth, Section 
relative keeping the trust funds invested interest bearing secu- 
See Pope Pope, 209 Mass. 432, 441, 864; Sears 
Childs, 309 Mass. 337, 346, 347, 663. assumed that 
the two provisions are repugnant, the language the court Taylor 
Albree, 309 Mass. 248, page 258, 601, 606, appli- 
cable, where said: ‘‘Reliance placed some the parties upon 
the rule that two repugnant provisions the one appearing later the 
will deemed express the final purpose the 
but the rule itself highly conventional one which resort should 
had only where scrutiny the whole will fails reveal the testator’s 
intent with reasonable Brummett Hewes, 311 Mass. 

the search for the answer the question presented, consider 
the the cireumstances’’ known the testator the time 
the execution the will. Fitts Powell, 307 Mass. 449, 454, 

The testator was for forty years the treasurer the Vermont and 
Massachusetts Railroad Company, and the deceased trustee Ware was 
the president. was agreed that the trustee Poor would testify that 
the testator, ‘‘during his life,’’ said her with reference the stock 
this railroad: ‘‘Don’t ever part with it, it’s better than bond.’’ The 
value the four blocks stock, disclosed the trustees’ inventory, 
was $32,971, which $26,010 was given the value the one hundred 
fifty-three shares the stock this railraad. The total value the 
assets turned over the trustees, disclosed the inventory, was 
$60,486.29, including notes the testator’s son-in-law inventoried 
$17,000 and described the testator his will worthless. Further 
analysis the items the trustees’ inventory discloses that the value 
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the mortgage notes and the bond the Commonwealth was $8,391, 
the ‘‘worthless’’ notes amounting $17,000 are disregarded for the 
moment, appears that out total inventory approximately 
$43,500, there were securities that would seem clearly mterest bear- 
ing valued only $8,391. assume, think may, that the 
assets turned over the trustees were part the testator’s estate 
the time his death, follows that there was only little less than 
one-fifth the estate invested interest bearing securities. least, 
can said that the testator did little his lifetime put his house 
order interest bearing securities. 

much reliance cannot placed upon the alleged statement 
the testator his daughter. does not appear just when was made. 
does appear, however, that the stock the railroad referred was 
very substantial asset his estate, and also appears fact that, 
although the value this stock has depreciated December 31, 1939, 
the end the accounting period, nevertheless was then paying divi- 
dends. This evidence what the testator may have said eannot 
received contradict control the language the will show that 
intended something different from what expressed therein. King- 
man New Bedford Home for Aged, 237 Mass. 323, 326, 327, 129 
449, and cases cited; Saucier Saucier, 256 Mass. 107, 110, 111, 152 
95; Calder Bryant, 282 Mass. 231, 239, 184 440, 
18. But has some bearing upon the circumstances surrounding the 
testator. Lydon Campbell, 204 Mass. 580, 584, 585, 151, 134 
Am. St. Rep. 702. See Smith Livermore, 298 Mass. 223, 241, 
117. assumed that did not intend incorporate incon- 
sistent provisions his will, and the various provisions are 
construed, they reasonably can be, consistently with his intention, 
avoid repugnancy. appears from the will that the testator was 
himself trustee and agent, and provides that the settlement his 
own estate deferred until his duty his clients and cestuis que 
trust ‘‘thoroughly and faithfully’’ fulfilled. The fact that the assets 
held him such trustee consisted exclusively common and pre- 
ferred shares stock and notes secured mortgages is. not material. 
Nothing disclosed the terms the trust trusts, but the fact 

The language clause Seventh the will, which the executrix 
executor ‘‘in distributing transferring any devise bequest, 
any fund portion the Trust estates finally any party entitled 
hereunder may transferring such stock other securities 
they shall deem kind and amount will make justly the portion 
may refer the duty the executrix executor transfer 
the trustees. The will provides for certain bequests, and there 
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provision that one half the household furniture and other articles are 
held the trustees for the benefit the testator’s daughter, who 
one the appellants, during her life, and the clauses the will 
provide for the eventual transfer the assets the several trusts 
the trustees the ultimate beneficiaries. the other hand, would 
seem that distribution transfer any fund portion the trust 
estate, ‘‘finally any party entitled hereunder,’’ refers any persons 
ultimately entitled portion trust estate rather than the 
trustees, who the first instance would receive the trust assets. 
already appears, the executrix, the alternative, the executor named, 
were fact the same persons who were named trustees. From 
examination the will whole, would seem that the words ‘‘such 
stock other securities,’’ used the clause relating the duties 
the executrix executor, relate and include stock securities that 
are part the trust estates. 

Upon consideration the will whole, are opinion that 
the testator did not intend the use the words ‘‘interest bearing 
exclude ‘‘good, safe’’ shares stock. apparent that 
desired investments that would ‘‘produce income.’’ must 
have had confidence the trustees that named, one whom was the 
president the railroad which had been treasurer for forty years, 
and the other, one his daughters, whom gave one half his 
household furniture and effects and also $3,000 expended her 
upon charities according her discretion. She was also named the 
beneficiary the trust the other half the residue, and the trustees 
were directed pay over this trust fund her after April 1913, 
free and discharged all trust she requested. The broad power that 
the testator gave his trustees the very first clause his will 
investments, real and personal, and all the facts and circumstances 
disclosed, lead the conclusion that considered stocks that were 
and ‘‘safe’’ and that would produce income ‘‘interest 
bearing securities,’’ and that there was error the allowance the 
several accounts. 

Motions for costs and expenses have been presented this court 
behalf the guardian litem and the representatives the trustees. 
assumed that the representatives the trustees, the settlement 
their accounts the Probate Court, may there present for consideration 
the matter expenses and costs incurred this proceeding. The statute 
provides that guardian litem, appointed proceeding this 
character, shall entitled such reasonable compensation the court 
shall allow, (Ter. Ed.) 206, 24, inserted St. 1938, 154, 
and are opinion that his compensation should determined 
the Probate Court. 
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BANKS UNDER REGULATORY POLICE POWER 
STATE 


Allen Shaker Heights Savings Association, Court Appeals 


All financial institutions—banks, savings societies, building and 
loan associations—are engaged business that intimately con- 
cerns the public welfare. They are subject the regulatory powers 
the state, and can engage the business only the will the 
state and upon such terms prescribes within constitutional 
limitations. All personal and property rights must yield the 
interest the police power the state. 


this case contract was entered into between savings asso- 
ciation, which was organized under building and loan association 
laws, and association’s shareholders. was held that whatever con- 
tract was entered into was subject the state’s police power, and 
the valid exercise such power determined rights parties notwith- 
standing contrary provision the contract. The provision the 
United States Constitution prohibiting state from passing law 
impairing the obligation contract, not limitation upon the 
exercise the state’s police power. 


Action William Allen, administrator, and others, against 
Shaker Heights Savings recover sums money allegedly 
deposited with defendant and for other relief, wherein defendant filed 
cross-petition. From judgment for defendant, plaintiffs appeal 
questions law. 

Affirmed. 

Robert Good and Paul Sogg, both Cleveland, for plaintiff- 
appellants. 

Alexander Mintz, Cleveland, for defendant-appellee. 


MATTHEWS, J.—This appeal questions law from 
judgment for the defendant rendered the court common pleas 
Cuyahoga County. 

The plaintiffs alleged their petition that the defendant was 
banking corporation, under the laws Ohio and that they made 
with 1922, whereby they made deposits aggregat- 
ing $2,777.09 with during succeeding years, for which amount and 
their share the earnings, determined accounting the defend- 
ant corporation, they prayed judgment. 

The defendant denied that was banking corporation, and affirma- 
tively alleged that was organized under the building and loan laws 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §119. 
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this state. also denied that the plaintiffs had opened deposit 
account, and averred way explanation that the plaintiffs had 
subscribed for stock and received from the defendant stock account 
book which were recorded the payments and dividends such stock. 

way affirmative defense, the defendant alleged that 1934 
the State Superintendent Building and Loan Associations, pursuant 
law, served notice rehabilitation and reorganization upon it, 
after finding that its affairs were unsound and unsafe condition, 
and ordered proceed forthwith rehabilitate reorganize, 
provided Sections and 687-21b 687-21d, both inclusive, 
and Section 693-1 the General Code Ohio; that pursuant 
tion the superintendent suspended its powers and prohibited 
from paying withdrawals stock stock credits and from pay- 
ing dividends, and required submit him plan for rehabilitation 
and reorganization, provided law. 

The defendant also alleged that response said order, adopted, 
cent the stockholders. this plan, was provided that all the stock 
the corporation should permanent and non-withdrawable, and 
that the stockholders should receive for $100 paid the stock 
certificate, fully paid and permanent, for $40 per share par value, 
and that the reserve created the reduction the capital stock 
should used offset losses then ascertained according law. 

The defendant alleged that this plan was approved the State 
Superintendent and Loan Associations and declared oper- 
ative accordance with the applicable statute. The defendant then 
alleged that the plaintiffs time objected this plan demanded 
writing the fair cash value their stock, and that reason 
thereof they are bound the plan and precluded from relief. 

way cross-petition, the defendant prayed for judgment for 
balance due the plaintiffs’ stock with 
the plan reorganization, but appeal was taken from, the 
judgment for the plaintiffs the further notice 
need taken that phase the ease. 

the trial, the facts were stipulated substantially alleged 
the defendant. The book showing the payments was intro- 
were the stock which were prepared and held 
the defendant but never delivered the plaintiffs. 

the back the book given the plaintiffs the defendant 
which keep record payments deposits the legend, 
Department,’’ and the top the page the statement, ‘‘No. Shares, 
40, Monthly payments 

The entries the book show that dividends were credited semi- 
annually and ineluding July 1931. the rear the book 
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blank assignment shares stock for the convenience the holder. 
The book also contained quotations from the defendant’s constitution 
and by-laws and among others, section Article the important 
part which follows: ‘‘Members and depositors whose stock 
deposits are not pledged this company may, general rule, 
upon written application the secretary, withdraw all any part 
their credits deposits, any time, without previous notice. But 
protect the interests depositors and borrowers and avoid sacrifice 
securities, notice withdrawal may any time required, not 
exceed sixty days, and the liability pay further dues, and the right 
dividends stock and interest special deposits shall 
cease with the application withdraw. All persons withdrawing shall 
entitled receive the amount all credits the time the appli- 
withdraw, less any member’s share the company’s loss 
excess the ‘Reserve’ fund.’’ 

The certificates stock were the usual form building asso- 
ciation certificates and recited that the plaintiffs had paid the par 
value one share and were entitled membership, and that twenty 
shares were reserved for them subject payment the stipulated 
rate per month accordance with the Association’s constitution and 
by-laws, and the subscription the member. should said here 
that there were two transactions totaling forty shares but they were 
identical, there for treating them separately mak- 
ing further mention the fact. 

After agreeing the facts, the parties disagreed toto their 
legal significance. The defendant contended that the plaintiffs were 
stockholders and that their rights were deter- 
mined the law applicable stockholders the reorganization 
corporations, and the plaintiffs had failed demand writing the 
fair cash value their stock, they were bound the reorganization, 
and not entitled recover this action. The plaintiffs took the posi- 
tion that they were not stockholders stock-subscribers and that they 
were entitled the rights against the defendant corpora- 
tion, and further that these rights could not reorgani- 
zation under laws passed after the relation creditor stockholder 
had been created. 

already noted, the trial court found favor defendant and 
the parties have taken the same position this court they took 
the trial court. 


Now the defendant had the power engage two transactions 
that, least superficially, bore strong resemblance. One was 
accept deposits and thereby create the relation debtor and creditor, 
authorized 9684 and 9652 the General Code. The other 
was accept subscriptions withdrawable stock, payable install- 
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ments, authorized 9645 and 9651 the General Code. The 
factual dispute this case the category which place this 
transaction. 

Our conelusion is, that all the evidence shows that was stock 
subscription, with the rights and liabilities attaching thereto defined 
the statutes. 

The plaintiffs had the book labeled ‘‘Stock Department’’ their 
possession for years, and showed plainly that the monthly payments 
were upon for forty shares. The provision for regular 
monthly payments was itself inconsistent with the thought 
deposit account into which the depositor was liberty pay not 
his pleasure. Furthermore, the credits dividends name was 
notice them and proof the court that the agreement was for stock 
and was not deposit interest. 

the shown the plaintiffs’ book were stock credits sub- 
ject withdrawal accordance with the constitution 
authorized 9651, General Code, and unless and until such 
were withdrawn repurchased the stockholders ‘‘shall remain stock- 
holders until paid and shall not become notwithstanding the 
fact that they may have applied for withdrawal repurchase. 

But, said that the constitution and by-laws printed the 
book expressly authorizes withdrawal. have quoted this 
provision. reading discloses that expresses unconditional 
right withdraw. clearly provides for withdrawal ‘‘as general 
rule’’ which implies reservation discretion the association 
exercised the light its condition, and the subsequent provision 
shows that when the question withdrawal raised its financial con- 
dition must considered determine the share any loss 
deducted from the 


our conclusion that the plaintiffs were stockholders members 
having stock and were not creditors and that their rights must 


All financial institutions—banks, savings societies, building and loan 
associations—are engaged business that intimately concerns the 
public welfare. They are subject the regulatory powers the state, 
and can engage the business only the will the state and upon 
such terms prescribes within constitutional limitations. That 
the police power the state which all personal and property rights 
must yield the interest. Whatever contract was entered into 
between the defendant and its shareholders, was subject this power, 
and its valid exercise determined the rights the parties notwithstand- 
ing contrary provision the contract. The provision Section 
Article the United States Constitution, prohibiting state from 
passing law impairing the obligation contract, not limitation 
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upon the exercise this power. Home Bldg. Loan Ass’n Blaisdell, 

course, its exercise must not arbitrary discriminatory. 
Such exercise power under the mere pretense serving the 
public welfare would violate the Amendment the United 
States Constitution; but there not and cannot any issue raised 
that these statutes offend that respect. 

urged that the statutes authorizing the rehabilitation and 
reorganization under which the defendant proceeded was enacted after 
the plaintiffs became stockholders, could not made applicable 
them, because constitutional provisions. The constitutional provi- 
sions relied are the and the ‘‘Due Process 
Clause’’ the United States Constitution, and similar provisions 
the Ohio Constitution. Const. art. 16; art. 28. What have 
already said forecasts our views this contention. 

far the defendant corporation and the plaintiffs are 
stockholders, the Ohio Constitution has expressly reserved the right 
repeal, alter amend the charter and thereby change withdraw 
entirely its corporate power. Section Article XIII, Ohio Consti- 
tution. Allen Seott, 104 Ohio St. 683. 

The fact that corporation involved, therefore, does not limit 
the power the state legislate the public interest. 

Now, the parties contracted with reference subject that came 
within the regulatory power the state, there was incorporated into 
their contract implied term that its provisions were subject that 
power. other words, their contract, like all other property, was 
subordinate government. 

The parties must held have contemplated that their rights and 
remedies might modified, they were, protect the public from 
the consequences cataclysm. 

The case Veix Sixth Ward Building Loan Association 
Newark, 310 32, Ct. 792, Ed. 1061, involved situa- 
tion and statutes very similar the ones this case, and the court 
held that constitutional right was violated the statuté. The sec- 
ond paragraph the syllabus follows: ‘‘For the sake safe- 
guarding the solvency building and loan associations the public 
interest, state legislature may, independently and con- 
sistently with the contract clause the Constitution, 
rights certificate holders, existing under statutory regulations 
when they acquired their certificates, withdraw recover 
suit the amounts their 

And the same token safeguarding the public interest, such 
legislation complies with the due process guaranteed the 
Amendment. 

the reorganization the defendant was conformity the stat- 


524 


THE BANKING LAW JOURNAL 525 


ute and the plaintiffs failed pursue their right under the statute 
have the fair cash value their stock determined, they are bound 
the reorganization, and have cause action recover the money 
paid their stock. 

find Ohio case inconsistent with our conclusion. The cases 
Pyper Mutual Home Savings Association, Ohio App., 
736; Gall Central Trust Co., Ohio App. 168, 782 
and Fourth Central Trust Co. Rowe, 122 Ohio St. 170 439, 
relied the appellant are inapplicable. 

The quéstion the right dissenting stockholder, 
ganization, was not involved. Goodisson North American Securities 
Co., Ohio App. 85, 178 29, did relate the rights arising upon 
the sale consolidation corporations, but the not 
building and loan association, and the plaintiff did occupy the status 
stockholder, whereas, this case, have found that under Section 
9651, General Code Ohio, and the constitution and by-laws the 
defendant, the plaintiffs were stockholders and their rights were fixed 
that status. 


NOTE AND CONDITIONAL SALE AGREEMENT 
DECLARED VOID UNDER USURIOUS 
LOAN TRANSACTION 


Bernhardt Atlantic Finance Corporation, Supreme Judicial Court 
Massachusetts, Rep. (2d) 713 


buyer automobile arranged through the seller and 
finance company, not licensed under the Small Loan pur- 
chase automobile for $345. The buyer paid $120 down pay- 
ment and executed bearer note for $283.20, attached the 
tional sale agreement. The note and conditional sale agreement were 
assigned company for $225. was held that the discount 
$58.20, which treated interest, exceeded the per cent 
per annum permitted charged persons who engage the 
business making loans $300 less without having obtained 
license carry such business from the commissioner banks 
provided Massachusetts statutes. Moreover, the entire 
tion being tainted with illegality, the note and conditional sale 
agreement were declared void. 


Bill equity Leonard Bernhardt against the Atlantic Finance 
Corporation set aside note and conditional sale agreement at- 
tached thereto. From decree for plaintiff, defendant appeals. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1588. 
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Affirmed. 

Henry Silk, Boston, for 

Lakson, Boston, for defendant. 

Goldman, Boston, and Robinson, Springfield, and 
Brown, Boston, amici curiae. 


DOLAN, J.—This bill equity which the plaintiff seeks 
have negotiable promissory note and conditional sale agreement 
attached thereto declared void because alleged violation the provi- 
sions (Ter. Ed.) 140, 86-114, relating small loans. The 
judge made report material facts found him, and entered 
decree declaring the instruments question void and directing the 
defendant deliver them the plaintiff. The defendant’s appeal 
from this decree brings the case before us. 

Since the evidence reported full questions fact well 
law are brought before this court, whose duty examine the evi- 
dence and decide the case upon its the facts, giving 
due weight the findings the trial judge, which will not reversed 
unless plainly wrong. Kevorkian Moors, 299 Mass. 163, 166, 
The recital the judge his report material facts that the facts 
therein set forth are all the material facts upon which his order for 
decree was based does not affect this rule. still for decide the 
ease upon our judgment the facts, giving due weight not only 
those actually found the judge but also all other facts disclosed 
the evidence, which find ourselves. National Bank 
Boston Hupp Motor Car Corp., 298 Mass. 200, 202, 131. 
The present case not one where report such that under discus- 
sion made the judge but the evidence not reported, and where 
accordingly there room for implication further findings and 
the decree must stand fall upon the facts found the report. See 
Sidlow Gosselin, 310 Mass. 395, 665, and cases cited. 

Material facts disclosed the evidence, including those recited 
the judge’s report material facts, may summarized follows: The 
defendant engaged the business and loaning mon- 
not licensed conduct the business making small loans. 
had engaged other transactions similar the one involved 
the present case, where here the amount paid for notes and 
accompanying conditional sales agreements was less each case than $300. 

For some time prior July 29, 1940, the plaintiff was negotiating 
with the Zanditon Auto Sales, hereinafter referred the 
dealer, relative the purchase secondhand automobile price 
conversation with the dealer, went the office the defendant 
two three days before July and talked with its president and 
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treasurer, one Epstein. The plaintiff told Epstein that was sup- 
posed meet Zanditon, the president the dealer, there and said: 
the fellow who was buying car from Zanditon and Zanditon 
wanted you purchase the paper and you refused Epstein re- 
plied: ‘‘That right, the down payment [$55] not sufficient for 
purchase the Zanditon came and after some 
sation Epstein said: ‘‘If the down payment was larger would pur- 
chase the paper for then asked Bernhardt could 
raise the money and the latter said that thought could arranged. 
Epstein then said that down payment was made the 
$120 would purchase the paper. about July 29, 1940, the 
plaintiff purchased the vehicle from the dealer for $345, making down 
payment $120 partly cash, and partly note, payable the 
dealer, leaving balance $225. payment this balance 
the plaintiff executed note payable bearer for $283.20. 
note was attached sale agreement, which was 
also entered into the same date between the dealer 
plaintiff, which set forth Cash Selling $345 
and charge $58.20. The note was expressed payable 
twelve monthly installments $23.60 each. the same day the 
dealer indorsed the note blank and executed assignment the 
and delivered the instruments the defendant. The form 
assignment was printed the back the agreement which the 
note was attached. The form upon which these instruments were exe- 
had been furnished the defendant the dealer. The defend- 
ant bought the ‘‘paper,’’ that is, the note and agreement, for $225, 
which paid the dealer check dated July 29, 1940. The dis- 
count $58.20, which treated interest (Cuneo Bornstein, 
269 Mass. 232, 236, 168 810; Noteman Welch, C., Sup. 
437, 440) exceeded far the per cent permitted charged 
persons who engage the business making loans $300 less 
without having obtained license carry such business from the 
amended St. 1934, 179, far here pertinent. See also 
90, amended said 179. The plaintiff made four 
the monthly payments provided for the note and agreement. Two 
these payments were tendered later than the due dates and con- 
nection with these payments the defendant required the plaintiff 
pay two ‘‘reinstatement $1.50 each. his report 
material facts the judge ruled effect that the transaction was void 
and that was not exempt under St. 1941, 158, from the provisions 
(Ter. Ed.) 140, 96-114, the amended form which 
they appeared when the transaction involved was entered into. 

first consider whether the transaction was void under the gov- 
erning statutes effect the time its consummation. are 
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opinion that the proper conclusions from the facts hereinbefore recited 
are that the defendant bought the note and agreement question for 
less than $300; that had entered into other transactions similar 
that thus engaged the business making small loans; 
that the amount exacted the present case for interest and other ex- 
penses exceeded the aggregate more than per cent per annun, 
and that the defendant was not licensed engage the business 
making small loans required (Ter. Ed.) 140, 96, 
amended St. 1934, 179, follows matter law that the 
note void under the provisions 103. Modern Finance 
Holz, 307 Mass. 281, 922, and cited. The word 
employed 103 used its strict technical sense. Cuneo 
Bornstein, 269 Mass. 232, 236, 237, 168 810. The present 
not distinguishable from the Modern Finance Company case except 
that the latter case the action was that the indorsee-lender against 
the dealer-indorser, and that there the automobile had been repossessed 
the plaintiff and sold under the conditional sale agreement and the 
only question involved was the validity the note. think that the 
facts that the present case the suit that the maker against the 
defendant which bought the note, and that the automobile has not been 
repossessed the defendant, not take the case out the principles 
laid down the Modern Finance Company case, least far the 
note and that under these principles the note void its 
execution and purchase the defendant. 

consider the further question whether the circumstances 
the case hereinbefore set forth, the conditional sale agreement also 
void, decreed the judge. the requisite facts are shown, illegality, 
such usury, sufficient ground justify application the equi- 
table remedy cancellation the contract. Pomeroy, Eq. Jur. (5th 
ed.) 403 (pages 139, 140), 930, 957, Chafee, Cases Equi- 
table Remedies, 347, and cases cited. Under the provisions the con- 
ditional sale agreement the present case title the vehicle was re- 
thereon. The note and agreement were executed simultaneously. 
details the entire transaction, under which the defendant was 
and did advance the balance the money required for the purchase 
the vehicle unlawful terms interest, were not only known and 
agreed advance the defendant but were dictated it. The 
whole transaction was tainted with illegality, since under the statute 
the note, payment which was secured the conditional sale agree- 
ment, was void before stated. Where policy considered 
advanced allowing either two participants, least the more 
excusable the two, sue for relief against the transaction, then 
relief given him. Pomeroy, Eq. Jur. ed.) 403; Bredin’s 
Appeal, Pa. 241, Am. Rep. 677. From considerations 
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policy the plaintiff not regarded standing pari delicto. Pome- 
roy, Jur. (Sth ed.) 

Burnes New Mineral Fertilizer Co., 218 Mass. 300, 105 
1074, the defendant contended that, where negotiable security de- 
posited collateral security for loan made violation the small 
loans act, not only the deposit the security void, but the security 
itself force that act becomes nullity that afterwards 
separated from the void loan and bought good faith innocent 
purchaser for value recovery can had upon it. The court, how- 
ever, sustained the security right the plaintiff who had acquired 
from party who bought good faith and without notice. See 
Drury Morse, Allen 445, 448, 450; Richardson Brackett, 101 
Mass. 497, 503, 504; Webb Johnston, 246 Mass. 229, 234, 140 
814; Pietrzykowski Davis, 250 Mass. 372, 375, 145 466. 

the instant case the defendant through its president and treas- 
urer had notice all the facts, and must deemed have had notice 
that the terms upon which advanced the money were violation 
the statute, that the note was wholly void, and that therefore recov- 
ery could had thereon. Williston, Contracts (Rev. ed.) 1582, and 
there collected. 

appears from the cases which have referred that the deci- 
sive question whether the holder the security interest had notice 
knowledge the illegality the debt secured the time ac- 
quired that interest, whether had notice acquired knowledge 
subsequently thereto. See Baker Collins, Allen 253, 254. 
true that the statutes (§§ 96-114) provide that 
conditional sale agreement given secure the payment void note 
shall likewise void. But the the present case 
where the transaction was tainted with illegality its inception the 
knowledge the defendant, the security holder, the time its 
acquisition, relief may given not only declaring the note 
void, but also declaring the contract conditional sale, the security 
given secure the payment the note, void well. Thomas 
223 Mass. 311, 312, 111 871, 873, case involving the 
small loans act, the court said, ‘‘Independently the statute ‘Courts 
equity will grant relief against usurious contracts matter what 
may their form, and will permit shift devise the creditor 
shield him taking more than legal interest loan.’ Horner 
Nitsch, 103 Md. 498, the the present 
case, hold the transaction question void the note, but valid 
the conditional sale agreement, would defeat the public 
policy the Commonwealth declared the governing statutes force 
when the transaction was entered into. Harrison Hannel, Taunt. 
780. See Cuneo Bornstein, 269 Mass. 232, 237, 168 810. Tested 
those statutes the conditional sale agreement was then void. 


7 
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The question remaining considered whether St. 1941, 158, 
applied the case bar would have the effect depriving the 
plaintiff property without due process law violation the 
provisions arts. and the Declaration Rights the Con- 
stitution this Commonwealth. Section that statute amends 
adding the sentence providing that ‘‘The buying endorsing 
notes the furnishing guarantee security for compensation 
shall considered engaging the business making small loans 
within said sections’’ (§§ 96-114) the following, ‘‘but the foregoing 
provisions this sentence shall not apply the case any transac- 
tion which involves any note other instruments evidencing the in- 
debtedness buyer the seller goods, services insurance for 
part all the purchase price.’’ Section St. 1941, 158, pro- 
vides follows: ‘‘This act shall apply the case any transaction 
entered into prior to, on, subsequent its effective date which in- 
volved involves any note other instrument evidencing the indebt- 
edness buyer the seller goods, services insurance for 
part all the purchase Section provides substance that 
any provisions the act held invalid ‘‘any court final 
the remainder the act shall not affected thereby. 

would serve useful purpose review the many decisions 
this court which the constitutionality retroactive legislation has 
been discussed. There collection such Hanscom 
Malden Melrose Gas Light Co., 220 Mass. 107 426, Ann. Cas. 
1917A, 145, and the subject dealt with the recent cases Mulli- 
gan Hilton, 305 Mass. 676, 133 376, and Segal 
Switzer, 305 Mass. 27, 682. examination the deci- 
sions this court dealing with the subject demonstrates that while 
settled that retroactive legislation that relates matters procedure 
remedy not violative any constitutional provisions, neverthe- 
less firmly established settled principle that ‘‘A statute cannot 
constitutionally impose obligation with respect transaction that 
the time took place gave rise obligation.’’ Mulligan Hilton, 
305 Mass. 10, 676, 679, 133 376, and cited. 

The provisions (Ter. Ed.) 140, 96, amended, and 
force when the transaction question took place, were not intended 
form mode procedure remedy, but rather were in- 
tended and did create ‘‘a vested right interest the debtor, which 
can insist upon and President, North Bridge- 
water Bank Copeland, Allen 139, 141. hold that the retroactive 
provisions St. 1941, 158, were applicable the transaction 
question would impair the rights the plaintiff existing before 
its enactment. Such rights are every sense property rights and can- 
not constitutionally impaired subsequent legislation. Frank 
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Kumin Co., Marean, 283 Mass. 332, 335, 336, 186 780; 
Case, 287 Mass. 588, 591, 192 29. See 
Hornblower, 298 Mass. 334, 501; Worcester Bennett, 310 
Mass. 400, 402, 647. 

the present case the statutes when the transaction took 
place made the note not voidable, but void the strict technical sense. 
Cuneo Bornstein, 269 Mass. 232, 236, 168 810; Modern Finance 
Co. Holz, 307 Mass. 281, 285, 922. was nullity, 
without any force and effect. was not binding upon the plaintiff. 
Hence obligation the plaintiff arose upon it. For reasons already 
given the conditional sale agreement was likewise void. follows that 
hold that the retroactive provisions St. 1941, 158, are applicable 
the transaction question would effect appropriate prop- 
erty the plaintiff without due process law violation arts. 
and the Declaration Rights the Constitution this Com- 
monwealth. There nothing Hanscom Malden Melrose Gas 
Light Co., 220 Mass. 107 426, Ann. Cas. 1917A, 145, consid- 
ered whole, support the contention the defendant the con- 
trary. Nor there anything Brown Boston Maine Railroad, 
233 Mass. 502, 124 322, essential the result there reached, that 
conflict with what have said. 


TRUST COMPANY WARRANTED MAKING 
CONVERSION STOCK WITHOUT ASSENT 
CO-TRUSTEE ABSENT FROM COUNTRY 


Pank Chicago Title Trust Co., Appellate Court 
Rep. (2d) 787 


trustee must exercise the highest good faith, keeping ever 
mind the interests the beneficiary, but not insurer 
results, and not responsible for mere error judgment 
mistake. 

this case testator designated his wife and trust 
co-trustees under testamentary trust. Among other provisions, the 
will provided: ‘‘Said trustees shall convert said trust estate into 
cash rapidly the same done after decease and with- 
out unnecessary sacrifice, providing, however, that said trustees 
shall authorized retain part said estate, long they 
may see fit so, any first mortgage real estate securities and 
any shares capital stock the Company, Fairbanks, 
Morse Co., and any corporation subsidiary affiliated with 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) 504, 513. 
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the said Fairbanks, Morse Co., which may own the time 
death. Said trustees are directed invest such part said 
trust estate may from time time converted into cash, 
first mortgage real estate Testator’s wife charged trust 
company with breach duty for failure sell common stock re- 
ceived exchange for preferred stock Fairbanks, Morse Co. 
and for failure invest proceeds first mortgage real estate secu- 
rities with terms will. 

was held that the trust company was not liable for loss 
trust funds resulting from failure immediately sell common 
stock without consulting co-trustee who was absent from the coun- 
try the time conversion had made order secure most 
favorable exchange offered, where such exchange was the time 
financially advantageous trust and where will authorized reten- 
tion part trust estate capital stock Fairbanks, Morse 
Company. 


Suit Ella Gibson Pank, individually and 
trustee under the testamentary trusts created the last will and testa- 
ment Christopher Waller Pank, deceased, and others, against Chi- 
Title Trust Company, corporation, require defendant 
account for loss trust property resulting from alleged breach 
duty the part defendant co-trustee and for removal defend- 
ant such trustee and appointment wherein defendant 
filed counterclaim. From decree dismissing their complaint for 
want equity, plaintiffs appeal. 

Decree affirmed. 

Ross Watts, Chicago (Wadsworth Watts and Keith Parsons, 
both Chicago, counsel), for appellants. 

Thomas Marshall, Samuel Mitchell, Harold Reeve, and 
John Mann, all Chicago (Bell, Boyd Marshall, Chicago, 
counsel), for appellee. 


O’CONNOR, J.—September 23, 1938, plaintiffs filed their complaint 
chancery alleging that Ella Gibson Pank, plaintiff, co-trustee 
with defendant, Chicago Title Trust Company, testamentary trust 
created the last will and testament Christopher Waller Pank, her 
deceased husband, the other plaintiffs being the children plaintiff, 
Ella Gibson Pank and the deceased. The complaint charged defendant 
with breach duty out the trust and prayed that 
required account and pay personally the trustees the trust 
estate what amount should found due; that defendant removed 
one the trustees and successor appointed. 

Defendant filed its answer denying had been guilty any breach 
duty. Some time thereafter, defendant filed its counterclaim 
which alleged there was the trust estate $19,331.29 cash which 
was uninvested and that plaintiff, Mrs. Pank, its co-trustee failed 
carry out her duties such that defendant was unable comply 
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with the instructions the testator the investment the money. 
The prayer was that the court advise and direct its duties. The 
was heard the chancellor who found favor defendant, 
decree was entered dismissing the complaint for want equity, and 
plaintiffs appeal. 

The record discloses that January 23, 1922, Christopher Waller 
Pank executed his will. died June 21, 1926. The will was admitted 
probate the Probate Court Cook County July 27, 1926, and 
the estate closed September 30, 1927. Both trustees qualified and pro- 
ceeded carry out the trust. The will, after making provision for the 
payment his debts and after leaving certain his property his 
wife designated her and the Chicago Title Trust Company co-trus- 
The income the trust was paid the widow and after her 
death their children, ete. The material part the will involved 
this appeal provides: ‘‘Said Trustees shall convert said trust estate 
into cash rapidly the same can done after decease and with- 
out unnecessary sacrifice, providing, however, that said Trustees shall 
authorized retain part said estate, long they may 
see fit so, any first mortgage real estate securities and any shares 
capital stock the Company, Fairbanks Morse Co., 
and any corporation subsidiary affiliated with the said Fair- 
banks, Morse Co., which may own the time death. 
Said trustees are directed invest such part said trust estate may 
from time time converted into cash, first mortgage real estate 

the time his death, the testator held 120 shares per cent 
cumulative preferred stock and 395 shares common Fair- 
banks, Morse Company and 104 shares preferred and 3,000 
common stock the Company. 

The stockholders Fairbanks, Morse Co. amended its charter 
and offered the shareholders the per cent preferred stock share 
for share, one share new per cent convertible preferred, one share 
common and cash. The offer was accepted the stockholders 
including the trustees the trust estate. They received exchange 
for the 120 shares per cent preferred, 120 shares per cent 
cumulative convertible preferred, 120 shares common and $240 
cash. The common stock and the represented what was due for 
dividends then arrears. The per cent convertible preferred might 
converted into common stock the basis shares common for 
one preferred until February 28, 1937; 214 shares common for 
one preferred after February 28, 1937, and until February 28, 1939, 
and shares common for one share preferred after February 28, 
1939, and until February 28, 1941, when the conversion rights expired. 

March 1937, defendant the Chicago Title Trust Co. trustee, 
caused the 120 shares per cent cumulative convertible preferred 


THE BANKING LAW JOURNAL 


exchanged for 360 shares common the Fairbanks, Morse 
Company. Plaintiffs contend this exchange was made without con- 
sulting Mrs. Pank, the co-trustee, was breach trust the part 
defendant, the other trustee, and result such breach, plaintiffs 
are entitled recover ‘‘the difference between the value the pre- 
ferred stock the time was converted and the proceeds realized from 
the sale the common which was sold agreement without 
prejudice June and 22, 1938. 

Plaintiffs’ theory the case stated their counsel that the 
exchange the 120 shares preferred for the 360 shares common 
stock without the consent Mrs. Pank ‘‘was breach trust the 
part the Chicago Title and Trust Company for two reasons: first, 
the common stock was unauthorized investment under the terms 
the trust pursuant which the Chicago Title Trust Company was 
acting, and second, regardless the nature the securities acquired 
exchange for the preferred stock, the Chicago Title and Trust Com- 
pany had power authority act the matter unless its 
trustee joined the action’’ and therefore the Chicago Title Trust 
Co. liable the trust estate for the amount such loss. the 
other side, defendant’s theory (1) that the will authorized the 
trustees retain the testator’s interest Fairbanks, Morse Co. and 
the Co., ‘‘not merely the particular certificates held 
the testator but meant the substance those That 
changes had been made the form these 
two companies, the Fairbanks, Morse Co. 1935 and 
1937,’’ ‘‘In substance, there was continued retention 
ests these (2) ‘‘That the corporate trustee, the cus- 
todian the trust assets, entitled take reasonable action during the 
absence from the country its co-trustee, for the preservation trust 
assets pursuant policies retention assets clearly laid down the 
two trustees And since Mrs. Pank was Caribbean trip 
the time the conversion the stock should made had the right 
and was its duty make the exchange prevent loss. 

The only question involved this appeal whether defendant 
liable because its exchange the 120 shares per cent preferred 
for 360 shares common stock the Fairbanks, Morse Co. Other 
charges made the complaint, which have not mentioned, and de- 
fendant’s counterclaim have apparently been abandoned. 

The evidence shows that Mr. Pank, the testator, had been employed 
Fairbanks, Morse Co. from the time was about years age 
and continued its employ for about years. 
dent and director sales the company but resigned two years before 
died, which time was 58. The assets turned over the trus- 
tees the executor were about $45,000 cash; notes and bonds aggre- 
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gating $13,500; 120 shares Fairbanks, Morse Co. per cent pre- 
ferred; 395 shares common stock the same company; 104 shares 
Company preferred and 3,000 shares common. After- 
ward the trustees received for the 120 shares per cent preferred 
Fairbanks, Morse Co. stock, 120 shares per cent convetible pre- 
ferred, 120 shares common and $240. March 1937, the 120 shares 
preferred were exchanged for 360 shares common, that the 
trustees held 875 shares the common stock Fairbanks, Morse 
Co. 395 these shares were held Mr. Pank the time his death 
and the 480 were the result the conversion. 


Charles Carroll, assistant trust officer the Chicago Title 
Trust Company, who had most with the handling the trust 
estate, called plaintiffs under the Civil Practice Act, testi- 
fied had been connected with the Trust Company for 1614 years, 
first clerk the Trust Department and since January, 1926, 
Assistant Trust Officer; that was member the bar; that 
Chester Davis was vice-president the Trust Company and head 
the Trust Division. then testified the manner which they 
conducted trusts such the one involved the instant case; that 
members the investment committee were Mr. Davis, Judge Hoban 
and Mr. Carroll, all whom had been with the Trust Company 
for number years; that the Title Trust Company had law de- 
partment and trust department counsel and they frequently con- 
sulted together; that the preferred and common stock Fairbanks, 
Morse Co. was listed the New York Stock Exchange; that some 
time between 1935 and February, 1937, the Trust Company, through 
its proper representatives, came the conclusion was advisable and 
desirable convert the per cent preferred into common stock and 
about February 27, 1937, stock certificates were endorsed the Trust 
Company the name both trustees, forwarded for exchange and 
new shares were issued, the certificates running Mrs. Pank and the 
Trust Company trustees the estate. The witness further testified 
the Trust Company had not requested Mrs. Pank endorse the cer- 
that several months before February 27, the Trust Company 
concluded convert while they could receive shares for one. The 
matter had been discussed number times with Vice-President Car- 
roll, Judge Hoban, Mr. Meloy, Mr. Stevens and Mr. Davis and they all 
agreed was advisable that the conversion should made; that 
could not recall had specifically discussed the matter with Mrs. 
Pank any time prior March 1937, and that had not written 
her this subject; that number talked Mrs. 
Pank and wanted sell the Fairbanks, Morse and stock 
but she did not want this done. ‘‘She never wanted sell either the 
the Fairbanks, Morse’’ stock; that the time the 
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conversion the Trust Company had not determined that was desir- 

able liquidate the stock for cash. couldn’t get Mrs. 
consent. She never wanted sell. She had established the policy 
retaining interest Fairbanks, Morse’’ and therefore the Trust 
Company had choice but convert; that the Trust Company had 
been the sole trustee they would have sold the preferred stock and 
substantial portion the common stock the Fairbanks, Morse 
but Mrs. Pank would not consent the sale either the preferred 
the common; that had number conversations with Mrs. Pank, 
mostly his office but sometimes over the telephone; that could not 
recall having talked with Mr. Ashcraft whom the testator mentioned 
the will attorney suggested the trustees might consult 
cerning any sale investment. That defendant’s idea was that the 
common stock which they had received March should sold soon 
they received Mrs. Pank’s consent. That their attitude and 
after the conversion was sell portion Fairbanks, Morse stock; 
that Mrs. Pank disagreed with them they considered the desirability 
filing bill for instructions but had decided not so, but 
the contrary tried get along pleasantly with her. That from 1926 
1937 the income from the two stocks ran about $55,000 against about 
$27,000 income received from mortgages and therefore they did not 
feel that ‘‘we were unsafely abiding our co-trustee and life-tenants, 


particularly since seemed the desire Miss Phyllis Pank, the 
daughter whom largely follow what her mother wanted 


That between the time the conversion, March and the mid- 
dle September following, did not write letter Pank 
advising her the conversion; that talked Mrs. Pank about the 
sale the stock over the telephone March April, 
1937, and that time mentioned her our recommendation that 
sell 575 shares Fairbanks, Morse The evidence shows 
Mrs. Pank had left Chicago about February 16, 1937, Caribbean 
trip and did not return until about March 10. 


The evidence further shows the Trust Company had from time 
time sent the income Mrs. Pank the will provided and March 
1937, gave her their check for $255.23 with voucher attached which 
showed this was dividend cents per share 515 shares Fair- 
banks, Morse Co. stock less small Wisconsin tax. The check was 
deposited and the voucher signed Mrs. Pank. Again June 1937, 
the Trust Company sent its check Mrs. Pank for $433.43 together 
with attached voucher showing represented dividend 360 
shares Fairbanks, Morse Co. common stock and another item 
515 shares the same common stock. This check was deposited and 
the voucher signed Mrs. Pank. Again September 1937, the Trust 
Company again sent its check Mrs. Pank for $433.43 with voucher, 
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dividend cents per share 875 shares Fairbanks, Morse 
Co. stock and dividend cents extra per share. This check was 
deposited and the voucher signed Mrs. Pank. 


The evidence further shows the Trust Company submitted Mrs. 
Pank monthly statements the Pank trust, which are the 
ord period from March 1936, July 1937, and later. 
They show among other things, the dividends from the Fairbanks, 
Morse stock and the number shares, some which showed the 
change the number shares after the exchange. 


September 22, 1937, Mr. Carroll wrote Mrs. Pank that March 
when the conversion was made, the bid price for the preferred was 
$155 share and the common sold share; that they had 
held the 120 shares preferred would have been worth $18,600, 
whereas was converted into 360 shares common stock would 
worth $22,500; that enjoy this profit they considered desirable 
convert, which was done; that the bid price the preferred was now 
about 102 and the common 44, and that the 360 shares common 
were sold and 120 shares preferred bought the conversion March 
would result profit the estate about $3,600. The letter fur- 
ther stated the treasurer the Fairbanks, Morse Company had advised 
that that time there were only about 11,000 shares preferred 
stock outstanding and that might take some little time pick the 
120 shares. The letter continues ‘‘I shall appreciate you will con- 
sider the transaction the light the figures which have given you 
above, and let know whether you still would like have sell the 
common and buy the 120 shares Mrs. Pank did not 
reply but turned the letter over Attorney Ashcraft who wrote de- 
fendant letter September 29, 1937, acknowledging the letter Sep- 
tember 22, saying was somewhat embarrassed because should 
have been representing both trustees but had been disregarded de- 
fendant, contrary the provisions the will. The letter then men- 
tions the stock and conversion and says that based upon the market 
price, mentioned defendant’s letter, which they had not verified, 
the trustees would probably have been justified making the con- 
version because the profit derived the trust estate, but 
our judgment the conversion should have been made solely for 
the purpose realizing upon the common stock soon had been 
acquired result the And that under the circum- 
stances the trustees might held account for failure dispose 
the common stock and held liable for the amount that might have been 


realized they had sold the common stock promptly after the, 
conversion. 


Mrs, Pank testified she was years age; that few years before 
she was married she worked the mail office Montgomery Ward 
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Company from 1887 1890, when she was married. That March 
1937, she was West Indies cruise having left Chicago February 
16; that she returned Chicago March 10; that between January 
1937, and the time she left the trip, one from the Trust Company 
advised her the sale [exchange] the per cent preferred stock; 
that she could not remember having talked with defendant’s representa- 
tive regard the advisability selling the preferred stock; that 
during the same period ‘‘they never recommended the sale 
Fairbanks, Morse Company common stock. They did not any 
time ever recommend the conversion the per cent preferred 
stock into common stock.’’ That the time she received and deposited 
the checks and signed the vouchers which she had received from the 
Trust Company, above referred to, she did not notice the fact that the 
number shares stock had been changed; that she did not read the 
voucher before signing; that she first learned the conversion Sep- 
tember after her daughter, Phyllis, had gone down and talked with 
Mr. Carroll, the Trust Company. That afterwards she had con- 
versation with Carroll and told him she did not want any more the 
common stock and that told her would try get back the pre- 
ferred stock. That after September 22, she had one two telephone 
conversations with Mr. Carroll with respect the sale the common 
that she said: You may you like about selling the common 


stock. not feel that belongs me. You acquired it.’’ After 
her attention was called some memorandum she testified this conver- 
sation occurred April, 1938. 


cross-examination she testified that for some time she had owned 
shares the per cent convertible preferred stock which she turned 
over friend who was the bond business, before she left the 
Caribbeban trip and asked him sell certain price; that after 
she returned from the trip, about March 10, she found the friend had 
converted the shares into shares the common stock. This was 
before March 1937, and that when she learned this she made 
objection because she didn’t want break friendship; that the rea- 
son she did not sell the shares common stock was that she thought 
was good thing; that June 1937, she received dividend the 
shares common stock the same time she received check from the 
Trust Company and the check read ‘‘on shares common stock 
much per She further testified that her daughter, Phyllis, one 
the plaintiffs, lived with her and kept books the dividends re- 
ceived, etc. That she did not remember ever having asked Mr. Carroll 
sell any the Fairbanks, Morse stock; that she had sold the 
shares since the instant suit was commenced; that she thought the com- 
mon stock which she received 1935 became part the principal 
account and not part the income; that ‘‘I hold mortgage that 
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There other evidence the record the effect that December, 
1937, Mr. Carroll and Judge Hoban, the Trust Company, called 
Mr. Asheraft and discussed the matter. Mr. Ashcraft testified, among 
other things, that that time Carroll stated had overlooked selling 
the common stock after the exchange March 1937, while Mr. 
Carroll and Judge Hoban gave different version this and say noth- 
ing was said that point. 

Plaintiffs contend the judgment wrong and should reversed 
because the conversion the Trust Company the preferred into 
the common stock was breach trust that resulted the 
sition improper trust investment and (2) that the conversion was 
done without the assent knowledge the co-trustee, Mrs. Pank, and 
that there was such emergency occasioned the absence Mrs. 
Pank from Chicago would warrant the Trust Company making 
the conversion alone. Defendant’s position that course deal- 
ing the trustees over period years, defendant had the right 
make the conversion the absence Mrs. Pank and without her 
express consent and that was their duty prevent 
loss the trust estate. number authorities are cited, discussed 
and applied counsel for both parties. 

The principle well established that ‘‘The care and prudence 
exercised trustees that which ordinary men would exercise 
under like circumstances connection with their own affairs. 
trustee ‘has exercised the care and judgment ordinarily prudent 
men their own affairs will not chargeable for mere errors 
judgment nor for accidental injuries and losses.’ Pomeroy’s Eq. 
Jur., Ed., 1070.)’’ Wylie Bushnell, 277 Ill. 484, 115 618; 
see also Cowles Morris Co., 330 Ill. 11, 161 think 
this rule should made stronger, stated Judge Kenyon Thomp- 
son Hays, Cir., 244, when after quoting the above rule 
from Pomeroy’s Eq. Jur. Ed., 1070, said: ‘‘The rule should 
even stronger than expressed above, person dealing with his 
own property may exercise prudence not may choose. trus- 
tee, however, must exercise the highest good faith, keeping ever 
mind the interests the beneficiary, but not insurer results, 
and not responsible for mere error judgment mistake.’’ Citing 
authorities, among them being the Wylie case [277 IIl. 484, 
618]. 

The question therefore for decision is, was the conduct defendant 
Trust Company, exchanging the preferred for the common stock 
within the rule above quoted? think was, having mind all 
the facts disclosed the record. Here was stock company with 
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which the testator had been employed for number years; was 
official the company and owned some its stock which left 
trust for the benefit his family. think the evidence shows Mrs. 
Pank thought well the stock, much more than she did real estate 
mortgages, and the court will take judicial notice that real estate mort- 
gages and prior the time question were not the best investment, 
Straus Chicago Title Trust Co., 273 Ill. App. 63. seems 
conceded that defendant Trust Company acted wisely making the 
exchange shares for But the complaint that did not imme- 
diately after the exchange, sell the common stock. think the 
dence also discloses the fact that the exchange was accordance with 
the followed for about eleven years and with the views Mrs. 
Pank for she wanted keep the Fairbanks, Morse stock and moreover 
her shares preferred converted and received shares 
stock. course the Trust Company should have taken the 
with her before she left her Caribbean trip but this they 
meglected do, and think obvious the failure the Trust Com- 
pany this respect made difference the instant case. 

From what have above stated, think clear that Mrs. Pank’s 
children who are also plaintiffs would have complaint had their 
mother consented the exchange. They cannot now heard com- 
plain because the neglect the Trust Company obtain her con- 


sent because are opinion that making the exchange the Trust 
Company carried out the wishes Mrs. Pank. The chancellor saw 
and heard the witnesses; found favor defendant, and upon 
consideration all the evidence the record, are clear would 
not warranted disturbing the decree the ground that the find- 
ing against the manifest weight the evidence. 


DEPOSITOR ENTITLED SET-OFF AGAINST 
INSOLVENT BANK 


Zimmerman Central Union Bank South Carolina, Supreme Court 
Carolina, Rep. (2d) 592 


depositor was indebted bank amount evidenced 
notes which were less than the amount deposit. Prior the 
the bank the notes had been pledged the bank the 
Reconstruction Finance Corporation secure loan the bank. 
order avoid suit the notes the depositor paid the notes 
together with accrued interest the corporation. was held that 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §812. 


541 


THE BANKING LAW JOURNAL 


under equitable principles the depositor was entitled set off the 
amount paid the corporation against its debt the bank and 
entitled preference such amount the distribution the 
assets the bank after was closed. 


The Mechanics Federal Savings Loan Association Rock Hill, 
South Carolina, filed petition the action Simpson, 
man, conservator the Central Union Bank South Carolina, 
against the Central Union Bank South Carolina and others, for 
preference the distribution the assets the bank. From decree 
disallowing preference, petitioner appeals. 

Reversed and remanded. 

Dunlap Dunlap and Spencer Spencer, all Rock Hill, for 
petitioner-appellant. 
Melton Belser, Columbia, for respondent. 


BAKER, J.—The appellant, Mechanics Federal Savings and Loan 
Association Rock Hill, C., depositor the Central Union Bank 
South Carolina, filed its petition the cause which Conservator 
had been appointed for the bank, seeking order giving preference 
the distribution the assets the bank the following state 

The petitioner-appellant, addition being depositor the 
bank the time closed, was also debtor the bank the extent 
indebtedness, evidenced certain notes, was less than 
the amount the deposit. Prior the closing the bank the notes 
the Association, along with other securities, had been pledged the 
bank the Reconstruction Finance Corporation secure loans the 
bank. large part the loans was unpaid, and the notes the 
Association and other securities were still the hands the Recon- 
struction Finance Corporation, the time the bank closed. The Asso- 
ciation thereafter paid its notes, with accrued interest thereon, the 
Reconstruction Finance Corporation, order avoid suit. 

The pledged collateral the bank the hands Reconstruction 
Finance Corporation greatly exceeded value the amount the 
bank’s indebtedness the Corporation, and some time after the pay- 
ment its notes the Association, this excess collateral, the ad- 
mitted value several hundred thousand dollars and more than neces- 
sary pay appellant and all others like situation, was returned 
the Conservator the bank. 

The Association seeking this case obtain payment its 
deposit full the extent the amount paid the Reconstruction 
Finance Corporation satisfaction its notes. 

Before the Association paid its notes the Reconstruction Finance 
Corporation, obtained from Circuit Judge, the liquidating cause, 
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with the consent the attorneys for the Conservator, order setting 
forth that making payment its notes, the Association was not 
prejudiced the assertion the claim made that any surplus 
which may returned the Conservator shall impressed 
with trust favor the Association and others similar situa- 
tion (we not consider this order having any bearing upon the 
issues the case, and are reciting merely factual matter). 


Upon the above state facts, course obvious that the Re- 
construction Corporation did not become the owner the 
bank’s securities; held the same the capacity pledgee with 
such contractual rights were given the form the note used 
the parties. Subject the prior right the Reconstruction Finance 
Corporation liquidate the securities the extent necessary effect 
collection the bank’s notes held it, the ultimate ownership the 
securities was the bank, and pending payment the bank’s notes, 
the bank held equitable rights the securities and against the Recon- 
struction Finance Corporation, such the right accounting 
collections made thereon. that the outset should keep mind 
the fundamental fact that both before the bank closed, and also after 
the appointment the Conservator, the bank’s title the pledged 
securities, including the notes the Association, had not been wholly 
divested. 

noted that are not dealing this case with the statu- 
tory provisions relating counterclaims, nor with the strict doctrine 
set-off the same encompassed within the statutory right plead 
way counterclaim. But the authorities hereinafter cited show, 
applicable equitable principles that derive their existence from judicial 
recognition the dictates natural justice are large measure 
counterpart the doctrine set-off and furnish sound foundation 
upon which this case may disposed of. 


adopt the approach the problem that was taken this Court 
791, 783: ‘‘With the peculiar the pres- 
ent case mind, ask ourselves the question, Would the relief asked 
for, granted, produce inequitable 

this light first recognize the elementary propositions that 
the time the closing the bank the notes the Association had 
been the hands the bank, after the closing the bank, its 
obligations the Reconstruction Finance Corporation had been paid 
without the collection the notes the Association, that the Asso- 
ciation notes were returned the Conservator with the other surplus 
collateral, there would question the right the Association 
set-off its deposit against its obligation the bank. Should the con- 
sideration that because the circumstances entirely beyond the Asso- 
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control, was unable raise the issue way plea, and 
has raise way affirmative action, militate against the Asso- 
Certainly that consideration does not affect the equities 
its position. 

The position the Conservator this case necessarily that solely 
because the fortuitous that the notes the Associa- 
tion were among those which were collected the Reconstruction 
Finance Corporation, the Association loses all the advantages 
which admittedly under the law depositor who also borrower 
entitled. And this position the Conservator necessarily rejects 
immaterial the consideration that any the debtors the bank 
whose notes were returned the Conservator the Reconstruction 
Finance Corporation have deposits the bank, they will entitled 
offset their deposits against their liabilities the result the pay- 
ments the Association and other debtors the bank like 
situation their liabilities. 

And the the Conservator likewise overlooks the funda- 
mental consideration that the payment the Association the Re- 
construction Finance Corporation augmented the assets the hands 
the Conservator the extent such payment, the benefit all 
other the bank, thus providing the fundamental factor 
upon which all preferences are founded the distribution the assets 
closed banks. 

Independently the authorities would appear that the consider- 
ations hereinbefore stated should give the Association the same rights 
against the assets the hands the Conservator that would have 
had the necessity pay its obligations the bank had not arisen 
until after the surplus collaterals the hands the Reconstruction 
Corporation had been paid. 


effect, the legal problem closely parallels that which 
sented this Court the case Carwile Metropolitan Life Insur- 
ance Co., 111, 275. See additional case between 
same parties decided same term: 136 179, 285. 
that case appeared that the Metropolitan Life Insurance Company 
had arrangement with financing concern under the terms which 
the latter took mortgages real estate, its own name, imme- 
diately assigned the Insurance Company, which provided the money 
for loans the strength the assigned securities. The arrangement 
between the parties further contemplated that the concern 
might pay out its own funds delinquencies principal and interest 
the mortgages assigned it, where such items were not paid the 
mortgagors, and that whenever this was done, the financing concern 
was have junior lien the respective mortgages the hands 
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the Insurance Company, and the proceeds same, for the amounts 
advanced it. 

One such amounts advanced the financing company the 
Insurance Company was mortgage installment $1,800 due 
mortgagor whom will call The assignor the mortgages be- 
came insolvent and receiver was appointed. thereafter paid 
the whole his mortgage debt, including the $1,800 item that had been 
advanced for his account the financing concern and interest thereon, 
the Metropolitan Life Insurance Company. Upon demand the 
receiver the financing concern for reimbursement this item 
$1,800 and interest, the Insurance Company refused payment the 
ground that the finance company (and therefore the receiver) owed 
considerable sum money the time the receiver was appointed. 

The question this case was whether not the Insurance Com- 
pany had the right offset, against the receiver’s admitted claim for 
the money paid the finance company above set forth, the indebted- 
ness the insolvent corporation it. 

The lower Court, applying the general rules respecting the neces- 
sity mutuality accounts the time the appointment re- 
ceiver for the insolvent party, rejected the claim offset. This Court 
reversed such holding. The opinion the Court points out that the 
fact that the Insurance Company did not receive the item question 
until after the receiver was appointed, and that therefore the time 
the appointment the receiver the requisite conditions create 
right offset were not present, ‘‘does not make particle difference, 
for the reason that the right collect was vested the insurance com- 
pany the and the collection after the appointment 
was referable the original contract [136 111, 134 
283.] 

this Court further said the case cited: 


well recognized that equity set-off does not have meet the re- 
quirements for counterclaim under the Code.’’ (Citing authorities.) 

courts have uniformly applied the principle equitable set- 
off with great liberality prevent injustice even cases where ele- 
ments requisite legal set-off have been lacking. 

“Tn addition the plain equity the insurance company, under 
ordinary circumstances, set off its claim against the claim the re- 
ceiver, considering the relative equities, the very fact insolvency 
creditor against whom set-off claimed creates equity per- 
mitting the 


These equitable principles have been reiterated later cases decided 
this Court. Elliott al., Rees. Carroll al., 172 276, 173 
true that these cases, like those Carwile Metropolitan Life 
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Insurance Company, supra, were actions law, and that much that 
said therein the subject the application equitable principles 
under the facts the cases pure dicta, but likewise true that the 
doctrine with which are dealing equally applicable law and 
equity. The question each case not dependent upon the forum 
which arises, but whether not the facts the case give rise 
such equitable considerations call for the application the 
doctrine, prevent injustice. 

Except the extent that the problem affected the Carwile 
cases, supra, the question presented this case has not heretofore 
before this Court. has arisen rarely other jurisdictions, 
and the decided cases are not harmony. The cases supporting the 
conclusion that the claim the petitioner presents situation which 
preference should allowed are accord with what believe 
the sounder view. See Seymour al. Becker, Minn. 394, 
1096; Hall Burrell, Colo. App. 278, 124 751; Powell 
Hood, Com’r, 211 189 483. 


The writer this opinion aware the fact that quoting from 
the case Ellerbe Studebaker Corporation America, Cir., 
993, the opinion written him the case Elliott Flynn 
Bros., 184 391, 192 400, quoted dictum that not en- 
tirely with the foregoing discussion. But the quotation 
that dictum had bearing the disposition the case before the 
Court, nor did have the disposition the case the Federal 
Court. The facts both cases were very different from those involved 
the present case. 

The conclusions hereinbefore expressed apply the full amount 
paid the Association the Reconstruction Finance Corporation 
the extent appellant’s net deposit. The interest included such 
amount stands precisely the same basis the principal. But 
not think that, under the equitable considerations upon which 
are proceeding, the Association entitled collect interest any 
part the fund paid the Reconstruction Finance Corporation. 
The requirement paying interest contemplates agreement, ex- 
press implied, pay for the use the money another. not 
suggested that the bank its Conservator can charged with any 
degree responsibility the fact that happened that payment 
the notes the Association, and others its class, was required 
before other classes securities could liquidated; and although 
true that the result the payment the Association its notes, 
the amount interest which the Conservator was thereafter required 
pay the Reconstruction Finance Corporation the obligation the 
bank was reduced, does not appear that this circumstance 
sufficiently strong create affirmative liability for interest the 
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part the bank’s assets, with consequent depletion the assets 
available for distribution other depositors. this respect the pay- 
ment made the Association the Reconstruction Finance Corpora- 
tion placed the same category the deposit the Associa- 
tion, upon which admittedly interest could claimed the 
plicating equities the present situation had not arisen. 

the judgment this Court that the decree the Court 
reversed, &nd the case remanded for the entry judgment favor 
petitioner-appellant accordance with the rulings herein made. 


CONTRACTUAL LIABILITY BANK 


Hajoca Corporation Security Trust Co., Superior Court Delaware, 
Atl. Rep. (2d) 378 


depositor and defendant bank entered into contract author- 
izing depositor’s local business branch deposit only checks drawn 
order special and expressly prohibiting acceptance 
checks drawn order depositor. The contract did not contain 
any provisions concerning the cashing checks persons author- 
ized the depositor. was held that the depositor could not 
recover from defendant bank for breach contract deposit 
because the defendant bank checks drawn depositor’s 
order having purported indorsement depositor depositor’s 
manager, who deposited the money received cashing the 
checks depositor’s account order cover alleged 
tions the credit manager. The bank’s breach contract was not 
the proximate cause depositor’s loss and damage. 


Action the Hajoca Corporation against the Security Trust Com- 
pany recover damages alleged have resulted from breach con- 


tract deposit. demurrer declaration which contained two 
counts. 


Demurrer first count overruled part and sustained part, 
and demurrer second count sustained. 


Marvel Morford, Wilmington, for plaintiff. 


Harold Howard and Hering, Morris, James Hitchens, all 
Wilmington, for defendant. 


Superior Court, New Castle County. November Term, 1941. 


decisions see Banking Law Journal Digest (Fifth 
Edition) 
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Demurrer Declaration 

The plaintiff, depositor bank operated the defendant, sued 
recover damages alleged have resulted from breach the con- 
tract deposit. The declaration two counts, both which 
the defendant has demurred. Certain allegations are common both 
counts; alleged that the defendant banking corporation this 
state; that the plaintiff was engaged general plumbing 
ing business Wilmington; that September 1929, the plaintiff 
became depositor with the defendant under the latter’s agreement 
accept money and checks for deposit, and make payments there- 
from pursuant letter instructions directed the defendant, 
follows: 


JTB 904 
SECURITY TRUST CO., 
Wilmington, Del. 
Attention 
Thos. Mowbray, Vice-Pres. 


Dear Sirs: 
HAJOCA SPECIAL 

Enclosed check for $1,000.00 make initial deposit 
account carried Hajoca Special the branch this corpora- 
tion whose address 719-723 East 4th St., Wilmington, Del. 

The authorized signatures are follows: 

John Brown, Asst. Treas. 
Walter Gross. 
Edw. Ball 

handling this please guided the following 
instructions 

Any one the above signatures honored checks drawn 
against this account. 

Our local branch authorized deposit this only 
checks drawn the order Hajoca Special our company cur- 
rency. checks are accepted for deposit drawn the order 
Hajoca Corporation. 

Please settle the above account monthly the last working 
day the month sending the cancelled checks and settlement sheet 
Hajoca Corporation, 719-723 East 4th St., Wilmington, Del. 


Very respectfully 
HAJOCA CORPORATION. 
John Brown, Jr. Asst. 


that April 20, 1938, the plaintiff, letter, notified the defendant 
that James Seaton had assumed the duties credit manager, and 
the bank was authorized honor his signature with the 
account, card bearing Seaton’s signature being enclosed; and that 
the plaintiff time authorized the defendant cash checks drawn 


548 THE BANKING LAW JOURNAL 


its order bearing the endorsement any the persons designated 
having authority draw the account. 


The first count, after alleging the defendant’s duty manage the 
account accordance with the terms the letter instructions, avers 
that, contrary thereto, accepted for deposit two checks, dated re- 
spectively July and August, 1938, drawn the plaintiff’s order: 
One drawn Burling, for the sum $343.35, and the other, 
drawn Ryan, for $197.45, each bearing the purported in- 
dorsement the plaintiff, Seaton, and that the plaintiff sus- 
tained damage result the defendant’s failure observe its 
instructions under the following circumstances: That Seaton was the 
plaintiff’s manager its Wilmington office; that was author- 
ized accept from the plaintiff’s customers money and checks pay- 
ment bills rendered for services and materials, and, from time 
time, came into possession large sums money representing 
tomer’s payments accounts; that with respect cash payments 
received him, was Seaton’s duty deposit the money the 
special account with the defendant, and thereafter draw 
the account check the order, and send such check, 
with statement the accounts represented thereby, the plaintiff 
its principal office Philadelphia, Pennsylvania; that with respect 
checks customers drawn the plaintiff’s order and received 
Seaton, was his duty forward them directly the plaintiff its 
principal office Philadelphia; that time unknown the plain- 
tiff, but prior the dates the two checks, Seaton had embezzled 
large sums money, representing cash payments made 
customers him, and order cover all part the shortage, 
Seaton, violation his duty and instructions, caused the two checks 
deposited the account and failed report the plaintiff the 
payment the accounts represented the two checks; that this 
manner such shortages representing funds which should have been 
deposited the account were made good the deposit the two 
checks; and the proceeds aver that ‘‘the plaintiff, except for 
the violation said instructions the defendant with respect the 
receipt the plaintiff, would have received the checks above men- 
tioned payment the sums due from (the drawers the checks), 
but that the said plaintiff time received payment said accounts, 
the sums represented said checks being applied the said 
Seaton the payment other accounts received him 

The second count considered the opinion. 


RODNEY, J., delivering the opinion the court: 
The relation depositor and banker arises only out contract, 
express implied. depositor may stipulate the manner 
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which whom the money account may drawn out, what 
funds may deposited therein. general, long statute 
other rule law violated, the rights third persons injuriously 
affected, the parties may contract they see fit the terms and 
conditions which the bank shall bound. 

the instant case the terms the contract deposit are precise 
and certain. Expressly the defendant was authorized accept for 
deposit the account only and checks drawn the order 
‘‘Hajoca Special’’ the plaintiff corporation itself. From the alle- 
gations the declaration concerning the deposit the two checks 
drawn Burling and Ryan, admitted the demurrer, clear 
that the defendant failed perform its undertaking, and that 
clearly committed legal wrong for which action lies for least 
nominal damages. 

this point that difficulty arises from the nature the 
pleadings. The defendant has demurred the first count, and, its 
brief, calls the demurrer ‘‘general’’ demurrer, and this designation 
used the brief the plaintiff. view our conclusion, the 
nature the demurrer has some importance. While matters form 
must objected exclusively special demurrer, yet many matters 
substance may reathed either general special demurrer. 
special demurrer need not solely directed matter form, but 
may directed matter substance where the objectionable part 
the preceding pleading pointed out. applied matters 
substance, demurrer general when particular cause alleged, 
and special when seeks point out the particular imperfection in- 
sisted upon ground demurrer. 

The case the plaintiff, disclosed the declaration and the 
contentions the parties, over and beyond the right nominal dam- 
ages, relates the extent the plaintiff’s injury, and thus the 
question damages. Claims for damages which are not recoverable 
under the pleadings are tested various ways different jurisdic- 
tions. Am. Jur. 752. some, recourse had motion 
strike, but none, far know, can such questions raised 
general demurrer. Delaware special demurrer lies test the 
insufficiency facts, constituting ground for special damages. 
Quaker Metal Co. Standard Tank Car Co., Del. 350, 
Harr. 350, 123 131. the present case the cause demurrer 
that ‘‘the alleged violation the duty not accept checks for deposit 
not the proximate cause the plaintiff’s loss.’’ 

This think makes the demurrer special character directed 
the facts purporting sustain the plaintiff’s claim for special dam- 
ages, and this right recover special damages must address 
ourselves. 


q 


550 THE BANKING LAW JOURNAL 


The law does not hold one liable for all injuries that follow breach 
contract, but only for such injuries are the direct, natural and 
proximate result the breach. Hadley Baxendale, Ex. 341, 
156 Eng. Reprint 145, 502, the rule was laid down that 
two parties have made contract which one them has 
broken, the damages which the other party ought receive respect 
such breach contract should such may fairly and reasonably 
considered either arising naturally, that is, from such breach 
tract itself such may reasonably supposed have been the 
contemplation both parties, the time they made the contract, 
the probable result the breach it.’’ 

And the court proceeded say: ‘‘Now, the special circumstances 
under which the contract was actually made were communicated the 
plaintiffs the defendants, and thus known both parties, the dam- 
ages resulting from the breach such contract, which they would 
reasonably contemplate, would the amount injury which would 
ordinarily follow from breach contract under these special circum- 
known and communicated. But, the other hand, these 
special were wholly unknown the party breaking the 
contract, he, the most, could only supposed have had his 
templation the amount injury which would arise generally, and 
the great multitude cases not affected any special circumstances, 
from such breach contract.’’ 

Ordinary damage assumed matter law within the 
contemplation the parties. Special damages, following less directly 
from the breach, cannot recovered unless the plaintiff able allege 
and prove that the particular condition which made the damage pos- 
sible and likely consequence the breach was known the defendant 
the time the contract was made. Street Foundations, Legal Lia- 
bility, 446. 

The plaintiff’s right recover the special damages claimed 
under the first count encounters two insuperable difficulties. 
the count does not allege that the defendant had any knowledge what- 
ever the duties imposed upon Seaton, nor of-the limitations and con- 
ditions which was governed the receipt and disposal cash 
and checks. Such knowledge must brought home clearly the 
defendant, held having fairly contemplated the special 
consequences breach its engagement. Am. Jur. 458. allow 
the recovery the special damages sought, view the facts and 
circumstances disclosed the declaration, would, effect, say 
that the defendant, without knowledge conditions, as- 
sumed the risk protecting the plaintiff against the dishonesty its 
employees. 

Again, matter whether the damages sought recovered are 
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ordinary special, must appear that they flowed proximately from 
the breach contract. 

The count the declaration expressly avers that prior the breach 
instructions the defendant’s agent, Seaton, had embezzled money 
the plaintiff, and that order cover all part the short- 
ages represented the unlawful abstractions, Seaton 
instructions and duty, and the defendant, likewise breached its under- 
taking. All this may admitted, but both the checks the plain- 
customers, however wrongfully deposited with the defendant, 
represented certain and identifiable sum money. None this 
money was lost except bookkeeping sense. All reached the 
plaintiff, however irregular the path. What the plaintiff actually lost 
was the money paid cash Seaton, and him appropriated his 
own use, prior the defendant’s wrongful acts. The plaintiff’s loss 
was occasioned the unfortunate circumstance its own agent’s 
dishonesty. The defendant’s breaches duty may have delayed dis- 
covery the frauds. Undoubtedly, confusion customer’s accounts 
resulted. But, only somewhat specious reasoning that can 
said that the defendant’s breaches proximately caused the loss 
and damage. 


think the special damages alleged are not recoverable. cause 
action for nominal general damages shown, however, and for 


this reason the demurrer the first count must overruled far 
applies nominal general damages, and sustained far 
applies special damages. 

the second count, the duty the defendant stated this 
language: ‘‘that should not cash checks drawn the order the 
plaintiff and purporting endorsed the name the plaintiff 
without specific authority from the plaintiff with respect thereto’’; and 
the count proceeds allege that the defendant, its 
undertakings, cashed certain checks drawn the order 
various customers, which did not have its authorized endorsement. 
These checks, aggregating the sum $1,580.09, were twelve number, 
bore dates from June November 1939, and each bore the pur- 
ported endorsement the plaintiff Seaton. After reciting the 
duties Seaton with respect the deposit receipts him cash 
and checks drawn the order, and his prior embezzlement 
large sums money representing cash payments accounts made 
him customers, the first count, was alleged that Seaton, 
order cover his caused the twelve checks cashed 
the defendant’s bank, ‘‘and used said cash, means redeposit 
thereof the plaintiff’s account the defendant’s bank, make 
good the unlawful abstractions and that the said plaintiff 
time received payment the accounts represented said checks, but 
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the contrary received payment other accounts theretofore paid 

The sufficiency this count challenged the following special 
ground demurrer, ‘‘the written instructions plaintiff defend- 
ant not support conclusions that there was contract not 

This action brought solely upon the contract formed the plain- 
tiff’s letter the account and the defendant’s 
acceptance these terms. 

The plaintiff his declaration has alleged negative duty imposed 
the defendant not cash checks drawn its order and purporting 
endorsed its name Seaton without authority. This 
averment the pleader’s conclusion, the truth which not admitted 
the demurrer unless supported the contract. The contract 
says nothing, whatever, the cashing checks, but solely provides 
what items should into the account and how withdrawal’s therefrom 
should made. The letter instructions was the own 
language, and must construed most strongly against it. Radio Cor- 
poration America Philadelphia Storage Battery Co., Del. Ch., 
strued liberally carry out the intention the parties; but 
the duty the Court construe contracts they are made the 
parties themselves, and give language that clear, simple and 
unambiguous the force and effect which the language clearly demands. 
The court cannot assume make for the parties better agreement 
than they themselves have been satisfied make, either fastening 
one them liability which not within the meaning the lan- 
guage used, affording the other party measure protection 
which the contract does not cover. 

The letter instructions definitely placed restriction deposits 
made the special account, and equally definite with- 
drawals from such account. These two matters were the sole subjects 
the contract, and this express contract does not cover control every 
business relation connection that the parties might have. 

not say that payee check may not have cause 
action against bank cashing such check upon unauthorized endorse- 
ment. Some such eases are collected Merchants’ Bank National 
1535. some, the form action was trover and others, 
after the money had been collected the bank, assumpsit for 
money had and received for the use the owner the check. 

say that the contract set out the declaration and here 
relied upon does not cover such case. The demurrer the second 
count must sustained. 
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TIME LIMIT BANK’S RIGHT EXERCISE 
OPTION PURCHASE BANK STOCK FROM 
EXECUTORS STOCKHOLDER 


New England Trust Co. Spaulding, Supreme Judicial Court 
Massachusetts, Rep. (2d) 672 


the time purchase certain stock certificates plaintiff 
trust company, the stockholder contracted with plaintiff that 
neither stockholder nor his executors would ‘transfer shares with- 
out first offering them for sale plaintiff. The request upon the 
executors was not made until after payment one dividend 
and expiration six months from the death the stockholder. 
The stockholder died August 15, 1937, and his executors were 
appointed September that year. Plaintiff made demand 
upon the executors offer the stock for appraisal within months 
after stockholder’s death. The executors contend that the option 
could not exercised plaintiff later than the one-year statutory 
period after the executors had given bond for the faithful perform- 
ance their trust. 

was held that plaintiff was not creditor the estate, and 
hence suit filed plaintiff against executors July 27, 1939, 
for specific performance the restrictions concerning the transfer 
the stock was not barred the one-year statute limitations. 
Plaintiff did not acquire any interest the stock until elected 
purchase and notified the executors the election, and upon 
the executors’ refusal sell, plaintiff thereafter acquired the right 
have the stock transferred upon payment purchase price. 


Suit the New England Trust Company against John Spaul- 
ding and another, executors, and others, for performance 
enforce restrictions relative the transfer stock. From final 
decree for plaintiff, defendants appeal. 

Affirmed. 

Eames, Boston, for plaintiff. 

Buzzell, Boston, for defendants. 


RONAN, bill for performance against the 
executors and trustees under the will William Spaulding, who 
the time his death was stockholder the plaintiff, enforce 
certain restrictions, relative the transfer its stock, providing for 
the purchase the plaintiff the stock deceased stockholder. The 
defendants appealed from final decree ordering the transfer the 
stock the plaintiff upon the payment designated amount. 

The case here with report the evidence and report the 


For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1422. 
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material facts. Many these facts not seem dispute. The 
plaintiff banking corporation created St. 1869, 182. The 
testator purchased the stock different lots from 1891 1896, and 
his agents, upon delivery the certificates, signed receipts agree- 
ing conform the conditions and restrictions ‘‘therein referred 
and the By-Laws the Company.’’ The certificates stated that the 
shares were transferable the conditions expressed the By- 
Laws the company printed upon the back this These 
by-laws, which appeared upon the reverse side these certificates, 
far now material provide that the executor deceased stock- 
holder shall cause the shares appraised the directors and shall 
offer said shares for such appraisal upon the request the actuary 
secretary the plaintiff, and for the use the corporation the 
appraised value the directors choose purchase them, but that the 
executor may sell the shares anyone the directors not purchase 
them for the corporation within ten days after they are offered the 
executor. The request upon the executor shall not made until after 
the payment one dividend and the expiration six months from 
the death the owner, but the offer may made any earlier period 
the party shall vote the majority stockholders, 
the plaintiff, February 1902, adopted the provisions 
116, 10, which, among other matters, provided that banking cor- 


poration ‘‘may establish regulations controlling the assignment and 
transfer its 


The testator died August 15, 1937, and the defendant executors 
were appointed September 21, 1937. The defendant trustees were 
duly appointed October 18, 1938. They received from the executors 
December 1938, the shares the plaintiff part the trust 
estate and now have possession these shares. The accounts the 
executors, including the final account, have been filed the Probate 
Court. 

The secretary the plaintiff December 29, 1938, made written 
request the executors offer the stock for appraisal accordance 
with the terms the by-law. The directors January 12, 1939, 
appraised the value the stock and voted purchase the shares for 
the purpose reallotting them persons whom the officers believed 
would desirable stockholders. The executors refused April 26, 
1939, accept the appraised amount with interest from January 12, 
1939, and refused transfer the stock. The present bill was filed 
July 27, 1939. 

The defendants contend that this suit creditor the tes- 
tator which was not commenced within year the time the executors 
qualified, the acceptance the Probate Court their bonds, for 
the performance their trust and that, consequently, the suit barred 
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the other hand, the plaintiff contends that the basis its bill 
the refusal the executors transfer the stock accordance with 
its request December 29, 1938, that the suit was seasonably brought 
within one year thereafter accordance with (Ter. Ed.) 260, 
11, and that neither these two last statutes applies the bill seeks 
equitable interest that the plaintiff has the shares 
stock. The determination the issues thus presented depends entirely 
upon the nature the obligations assumed the decedent part 
the transaction which acquired the stock. 


need not consider the authority the plaintiff, hereinafter 
referred the bank, promulgate by-laws purporting govern 
the transfer its shares, for the reasons mentioned New England 
although since that decision the power business corporations and 
banking corporations establish restrictions upon transfer their 
shares has been greatly broadened. (Ter. Ed.) 15, 
amended St. 1934, 349, 10. Barrett King, 181 Mass. 476, 
934; Silversmiths Co. Reed Barton Corp., 199 Mass. 371, 
433; Adams Protective Union Co., 210 Mass. 172, 
74; Longyear Hardman, 219 Mass. 405, 106 1012, Ann. Cas. 


1916D, 1200; Fopiano Italian Catholic Cemetery 260 
Mass. 99, 156 708; Albert Touchet, Inc., Touchet, 264 Mass. 
499, 163 184; Anderson Bean, 272 Mass. 432, 172 647, 
959. not, however, laying that issue one side, 
intimate that these by-laws are invalid. 


The testator the time purchased the shares entered into con- 
tract with the bank that would not transfer the shares without first 
offering them for appraisal and sale the plaintiff, and that his execu- 
tors would, the request the plaintiff, offer any said stock that 
owned his death for appraisal and sale. The certificates were 
issued him not only consideration the price paid, but also 
consideration his undertaking that these restrictions the 
transfer the shares would complied with during his lifetime and 
after his death. New England Trust Co. Abbott, 162 Mass. 148, 
432, 271; Brown Little, Brown Co., 269 Mass. 
102, 168 521, 1284; Krauss Kuechler, 300 Mass. 
346, 207, 117 1355; Searles Bar Harbor Bank- 
ing Trust Co., 128 Me. 34, 145 391, 1154. 

One may make contract that can performed only after his 
death his executors administrators and will binding upon his 
estate. Harlow Dehon, 111 Mass. 195; Phillips Blatchford, 137 
Mass. 510; Krell Codman, 154 Mass. 454, 578, 
860, Am. St. Rep. 260; Earle Angell, 157 Mass. 294, 
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164; Early Moor, 249 Mass. 223, 144 108, 362; 
Hale Wilmarth, 274 Mass. 186, 188, 174 232, 980; 
United States Stevens, 302 623, Ct. 388, Ed. 484. 
The executors held the shares subject the right the bank pur- 
chase them accordance with its contract with the decedent, and, 
upon the failure the executors comply with the terms the 
the bank could bring action law for damages, Wonson 
Fenno, 129 Mass. Fitzgibbons White, 296 Mass. 468, 
429, bill equity for performance where, here, the 
stock was not readily the open market. Adams Mes- 
singer, 147 Mass. 185, 491, Am. St. Rep. 679; Krauss 
ever procedure the bank adopted, its rights depended upon the con- 
tract, and its cause action accrued only after demand the bank 
and refusal the executors transfer the stock compliance with 
the restrictions. The executors had greater rights the shares 
stock than did the testator, and they held them subject the right 
the bank purchase them. The question whether the bank, 
the holder what was substantially option, stood any better posi- 
tion than creditor the estate. 


The short statute limitations, (Ter. Ed.) 197, 
amended provides that executor administrator shall not held 
answer any action creditor the deceased unless the action 
commenced within year his giving bond for the performance 
his trust. The purpose the statute expedite the settlement 
estates. Stebbins Scott, 172 Mass. 356, 535; Parker Rich, 
297 Mass. 111, 345; Spaulding 307 Mass. 144, 
713. And, view its aim, the term used 
therein has been given broad and comprehensive meaning 
cludes one having claim not only contract but also tort against 
the estate, and the word appearing the statute has been 
held apply proceedings both law and equity. Ginzberg 
Wyman, 272 Mass. 499, 172 614; Springfield Safe De- 
posit Trust Co., 300 Mass. 14, 611; Dietrick Hayward, 
304 Mass. 623, 683; Mulligan Hilton, 305 
676, 133 376. The statute does not apply suits 
enforce equitable interests property decedent the possession 
but one the holder equity enforce his title. Johnson Ames, 
Pick. 173; Nashua Savings Bank Abbott, 181 Mass. 531, 
1058, Am. St. Rep. 430; Stoneham Five Cents Savings Bank 
Johnson, 295 Mass. 390, 730, 106 1333. 

Although the testator could not during his lifetime transfer his 
stock without first offering for sale the bank, did not thereby 
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continue debtor the bank long continued own the 
stock. Neither did his estate the time his death become the debtor 
the bank. The bank, virtue the restrictions, had option 
purchase the stock which could not exercise until six months after 
the death the testator and after one dividend had been paid, but 
did not the holder option acquire any interest the stock un- 
til elected purchase and notified the executor its election. Sirk 
Ela, 163 Mass. 394, 183; Thacher Weston, 197 Mass. 143, 
360; Loring Lamson Hubbard Corp., 249 Mass. 272, 143 
916. The executors held the shares subject the right the 
bank purchase them, and upon their refusal sell them the bank 
the latter acquired the right have this property transferred 
upon the payment the purchase price and thus secure what 
the testator agreed should have when purchased the stock. New 
England Trust Co. Abbott, 162 Mass, 148, 432, 
271; Nashua Savings Bank Abbott, 181 Mass. 531, 1058, 
Am. St. Rep. Witherington Eldredge, 264 Mass. 166, 162 
300; Goodhue State Street Trust Co., 267 Mass, 28, 165 
701; Stoneham Five Cents Savings Bank Johnson, 295 Mass. 390, 
compel the executors observe the restrictions did they become the 
debtors the bank. There was necessity for the bank file peti- 
tion under (Ter. Ed.) 197, 13, require the executors 
retain assets, because the bank was not creditor holding claim which 
would become payable out the assets, and, the next place, the 
executors could not deprive the bank its right the 
tions transferring the stock the trustees anyone else. The 
contention the executors that the option could not exercised 
later than one year after the executors had given bond for the faithful 
performance their trust. has been held that when demand 
necessary the accrual cause action, such demand 
made within reasonable time and that, analogy, has been held 
within the time fixed the statute limitations. Kelley Thomas 
Plant Corp., 274 Mass. 102, 174 224; Norwood Trust Co. 
Twenty-Four Federal Street Corp., 295 Mass. 234, 826. But 
the bank could not make demand until six months after the death 
the testator, and the principle suggested could held applicable 
the bank would have eighteen months after the death the stock- 
holder within which make demand. The demand was fact made 
within said period. any event, not necessary further review 
the relationship between the parties arising out the restrictions 
the transfer the stock, for plain that the bank was not 
tor the estate and consequently was not barred (Ter. Ed.) 
197, amended, the short statute limitations, from 
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its right acquire the stock. Johnson Ames Pick. 173; Harlow 
Dehon, 111 Mass. 195; Commissioner Banks Hanover Trust Co., 
247 Mass. 347, 142 105; Commissioner Banks Tremont Trust 
Co., 259 Mass. 162, 156 Goodhue State Street Trust Co., 267 
Mass. 28, 165 701. 


The rights the parties were fixed the contract which was evi- 
denced the restrictions that appeared upon the certificates, and there 
nothing contained the uniform stock transfer act, (Ter. 
Ed.) 155, 40, that prevents the bank from enforcing the 
tions. The statute applies the shares stock trust company. 
Commissioner Banks Waltham Trust Co., 293 Mass. 62, 199 
303; Lane Volunteer Co-operative Bank Boston, 307 Mass. 508, 
821. assume favor the executors that this point 
open them even they were not innocent purchasers for value, yet 
the bank seeking enforce right arising only out contract, the 
terms which were set forth upon the certificates stock. There 
nothing the statute that prevents the bank from maintaining the 
present suit. 

The amount tendered the executors the bank the purchase 
price the stock consisted the appraised value the stock plus 
proportionate part regular dividend the rate per cent 
per year the par value the stock from January 1939, Janu- 
ary 12, 1939, with interest this amount from the last mentioned date 
the date the tender. The executors contend that the amount ten- 
dered was insufficient that should also have included 
tionate part special dividend the rate per cent per year, 
which the bank had paid each year commencing with 1929. Notwith- 
standing the testimony tending show that the real objection urged 
the executors was that the request the bank was too late, 
assume, favor the defendants, that the bank was required show 
proper tender and that the point now urged open the defend- 
ants. Tobin Larkin, 183 Mass. 389, 340; Strumskis 
Tilenas, 268 Mass. 550, 168 157; Hazen Warwick, 256 Mass. 
302, 152 342. There was evidence that these special dividends 
have been paid each year for the last ten years prior the date the 
appraisal whenever regular dividend was payable, and that was 
the practice the bank, determining the price which would 
buy shares, fix the price the appraised value the shares plus the 
proportionate part the regular dividend. The judge found that 
proper amount was tendered. The executors were entitled accord- 
ance with the contract made between the testator and the bank 
receive the appraised value the shares ‘‘and the dividends due 
The dividend payable February 1939, stockholders 
record January 1939, which included the regular and special 
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dividends, was paid the executors. The next regular dividend be- 
came payable August 1939, stockholders record July 
1939, and special dividend also was declared payable August 
1939, such stockholders. There was dividend due and payable 
the date the appraisal other than the dividends payable Febru- 
ary 1939. The bank did not agree pay certain value for stock 
that carried prescribed rate dividends ‘‘plus 
did the defendant Kennedy Bros., Bird, 287 Mass. 477, 
192 73, 76. The executors were not entitled proportionate 
part special dividend from January 1939, January 12, 1939, 
such dividend had been declared and, consequently, was not due 
payable. the time the appraisal could not definitely 
known whether another special dividend would declared the 
following summer. There was error finding that tender the 
proper amount had been made the bank. Boston Safe Deposit 
Trust Co, Adams, 219 Mass. 175, 177, 106 590; Lee Fisk, 222 
Mass. 418, 109 833; Thomas Laconia Car Co., 251 Mass. 529, 
146 775; Adams Eastern Massachusetts Street Railway Co., 
257 Mass. 115, 153 466; Anderson Bean, 272 Mass. 432, 444, 
172 647, 959; Willson Laconia Car Co., 275 Mass. 
435, 176 182; Roberts Cooper, Ltd. [1929], Ch. 383. 

Relief not barred laches. The bank might have acted more 
expeditiously, but its delay requesting the executors transfer the 
stock did not injuriously affect the estate. The judge found that the 
bank was not guilty laches. far this pure finding 
fact, cannot say that, upon the reported evidence, plainly wrong; 
and far the finding one fact and law, does not appear 
vitiated any error law. Safford Lowell, 255 Mass. 220, 151 
111; Schumm, 290 Mass. 159, 166, 194 895. 


BANK’S TRANSFER CREDIT FOREIGN 
BRANCH VIOLATION PRESIDENT’S 
EXECUTIVE ORDER 


Philipp Chase National Bank City New York, Supreme Court, 


depositor placed check for collection the Paris branch 
New York bank. When the latter bank received the proceeds, 
attempt was made the Paris branch with the proceeds. 
was held that the attempted transfer credit the New York 
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bank the Paris bank was ineffectual and void violation 
the Executive Order issued the President June 17, 1940, pro- 
hibiting such transfers although the result the attempted transfer 
was merely reduce Paris bank’s indebtedness the New York 
bank. Hence the proceeds the hands the New York bank 
were subject attachment the proceedings against the depositor. 


Action Robert Philipp and Daniel Finn, Jr., 
New York County, against the Chase National Bank the City 
New York, and the Chase Bank. motion for summary judgment. 

Motion granted the Chase National Bank the City New 
York, and denied the Chase Bank. 

Herman Goldman, New York City, for plaintiff. 

Mudge, Stern, Williams Tucker, New York City, for defendant. 


VALENTE, the time the defendant, the Chase National 
Bank the City New York, received the proceeds the check for 
$7,581.28, those proceeds were the property Meukow, who had de- 
posited the check for collection the Paris branch the defendant, 
the Chase Bank. The attempt the Chase National Bank the City 
New York the Chase Bank Paris with the $7,581.28 was 
ineffectual and void violation the Executive Order issued the 
President June 17, 1940, No. 8446, note. The 
license referred the papers submitted this motion 
authorize the Chase National Bank the City New York credit 
the Chase Bank Paris with the proceeds the check, since that 
license authorized payments and transfers credit only accounts 
banking institutions within the United States, whereas the Chase 
Bank, Paris, was banking institution outside the United States. 
additional reason for the inapplicability the license that 
its terms was not govern payment transfer credit from 
account which national France possessed property interest. 
After the Chase National Bank the City New York had received 
the proceeds Meukow’s check, and prior its crediting the same 
the account the Chase Bank Paris, France, the proceeds the 
check belonged Meukow. The license was therefore not broad 
enough permit the transfer credit made from the proceeds 
the check held the Chase National Bank the City New York. 
The fact that the result the credit transferred the Chase Bank 
France was merely reduce the indebtedness the latter the Chase 
National Bank the City New York does not deprive the transac- 
tion its character transfer credit within the meaning the 
Executive Order. 

follows that the Chase National Bank the City New York 
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possession funds belonging Meukow, the defendant the 
action which the attachment was obtained. The motion for summary 
judgment the Chase National Bank the City New York 
granted. 

The motion is, however, denied the co-defendant, the Chase 
Bank. view the holding above made respect the Chase 
National Bank the City New York, evident that the Chase 
Bank possessed funds belonging Meukow. Even were in- 
debted Meukow, the indebtedness would that the Paris branch 
and therefore not attachable here. Clinton Trust Co. Compania 
Azucarera, 172 148, 743, affirmed 258 App. Div. 


JOINT CUSTODY SAFE DEPOSIT BOX 
FAILED SUPPORT CLAIM 
GIFT CONTENTS 


Bashford’s Estate, Surrogate’s Court, Supp. (2d) 678 


The sum $2,500 was found sealed envelope safe 
deposit box rented jointly deceased and plaintiff, each whom 
had received key the box. The envelope had written 
the deceased the date and further words ‘‘for Bron- 
son Each had the box. Plaintiff never went 
the box alone, although the deceased did so. All visits the box 
other than the sole visits deceased were joint visits. Plaintiff 
sought establish gift the funds her. was held that the 
facts were insufficient sustain claim gift the 
sum. The joint custody the envelope not only failed sup- 
port the claim gift but negatived it. The the 
envelope did not refer formerly completed gift but the 
contrary was declaration deceased merely intention that 
the envelope should pass plaintiff upon deceased’s 

eath. 


Proceeding the matter the estate Nellie West Bashford, 
deceased, wherein petition under section 206-a the Surrogate’s 
Court Act was filed determine title cash sum which was found 
sealed envelope safe deposit box rented jointly deceased 
and another. 

Decree accordance with opinion. 

Lord, Day Lord, New York City, for petitioner. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§608, 1356. 
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Mitchell, Taylor, Capron Marsh, New York City, for respond- 
ent City Bank Farmers Trust Co. 


Charles Pilatsky, New York City, special guardian. 


DELEHANTY, S.—This proceeding under Section 206-a 
the Surrogate’s Court Act determine the title cash sum $2,500 
which was found sealed envelope which was written deceased 
the date and the further words ‘‘for The 
envelope was safe deposit box rented jointly deceased 
tioner. Each them received keys the box. The proof that each 
them had access the box fact. Such proof indicates that peti- 
tioner never went alone though deceased did so. All visits the 
box other than the sole visits deceased were joint visits. 


The proof establishes, and there dispute, that petitioner had 
resources which would account for the ownership her $2,500 
cash; and that the cash, originally least, was the sole property 
deceased. The question presented the record whether not 
gift the cash the petitioner has been established. 

There presumption favor gift. Nay Curley, 113 
ion labeled dissenting opinion but actually constituting the opinion 
unanimous court this point, the Court Appeals held Matter 
Kelly’s Estate, 285 139, 142, 150, 62, 67, that 
custody negatives any idea gift. Young Young, 
422, Am. Rep. 634.’’ the cited the excerpt just quoted 
the Court Appeals said respect certain bonds that ‘‘if they 
were placed the joint custody possession himself and the donee, 
there was sufficient delivery constitute The same rule 
law stated Matter Van Alstyne, 207 298, 309, 100 
802, where Young Young, supra, was cited with approval. 

Since joint custody the envelope not only fails support the 
gift but negatives the only remaining basis upon which 
petitioner may argue for adjudication her favor that the in- 
the envelope constitutes proof gift completed prior 
deceased’s death. The principles applicable this claim are suf- 
ficiently discussed Matter Kessler’s Estate, 173 Misc. 716, 
772. The court holds fact that the inscription the 
envelope does not refer theretofore completed gift but the con- 
trary declaration deceased merely intention that the 
money the envelope should pass her sister, the petitioner, upon 
deceased’s death. Matter Watson, 177 308, 319, 
577. far any reported declarations deceased respect the 
money are concerned may doubted whether they refer the fund 
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but assumed such declarations make clear beyond perad- 
venture that deceased was thinking terms her death and 
the benefit then conferred upon her sister. other words the 
gift and title the fund fails all respects. 

Certain consents allowance the claim are among the papers. 
The infants whose capital involved not and cannot consent. The 
trustee vigorously contests the claim. any event consents may 
operate appropriate even part the capital testamentary trust. 
Matter Wentworth, 230 176, 129 646. 

Submit, notice, decree adjudging that the fund controversy 
the property the estate deceased. 


q 


LEGAL QUERIES AND ANSWERS 


Acceptance 


bill payable sight. The drawee accepts payable 
specified future date. the acceptance general qualified 
Qualified. Hatcher Stalworth, Miss. 376. 


Altered Paper 


check altered date such manner that the alteration 
apparent the face the check. Can enforced one who 
pays value for good faith? 

No. The purchaser put notice the apparent alteration 
and not holder due course. Dunbar Iowa State Bank, Mo., 


Cashier’s Check 


Cox, Pres.’’ check? 

Yes. Anderson Bank Tupelo, Miss., 100 So. Rep. 179. 


Certification Unindorsed Check 


bank certifies unindorsed check for the holder who has 
good title although the indorsement the previous holder 
missing. What the bank’s liability? 

The bank bound pay the holder without requiring him 
supply the missing indorsement. Goshen National Bank 


Certification 


Where check presented for certification and the bank, after 
holding while, certified it, what date does the certification take 

The date the presentment for certification. Sec. 
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Collections 


Where there statute which authorizes collecting banks 
forward checks for collection direct the banks which they are 
drawn, this method collection obligatory? 

No. bank may still transmit checks through its correspond- 
ents. Jensen First National Bank, D., 213 Rep. 854. 


Forged Paper 


depositor has rubber stamp which makes fac-simile his 
signature. person wrongfully obtaining possession the stamp, uses 
forge check against the depositor’s account. the bank liable? 

has been held that bank liable such 
Robb Pennsylvania Co., 186 Pa. 456, Atl. Rep. 969. 


Notice Dishonor 
Where waiver embodied instrument, whom does 


binding all parties the instrument, who would other- 
wise entitled notice. See. 110. 


Overdrafts 


bank receives from depositor notes under agreement 
reciting that the notes are guarantee the bank against loss the 
depositor’s overdrafts. Does this obligate the bank permit 

No. Dolan Danbury State Bank, Ia., 223 Rep. 400. 


Presentment for Acceptance 


When the holder bill was about present found that 
the drawee was dead. What steps should take? 


Presentment for acceptance excused such case, but the 
holder may present the bill for acceptance the executor adminis- 
trator the drawee. Sees. 145, 148. 


Protest 


The protest must made upon the day the dishonor the 
unless delay excused. See. 155. 


Digest Decisions Lien and Set-off; Bank’s Lien 
Right Set-off Against Deposit Trustee 


Where deposit was known the bank trust, the bank, 
applying the deposit upon individual debt the depositor, was 
liable for the misappropriation. Merchants Nat. Bank Phillip, 
Tex. Civ. App. 159, 24; Union Stock Yards Nat. Bank 


town trustee sold its bonds and deposited the proceeds bank, 
the account being ‘‘J. Wilson, trustee.’’ was held that the bank 
was put notice the trust character the fund and could not 
apply the money upon individual debt the trustee. Brady 


opened account his name trustee which de- 
posited personal well trust funds. was held that the bank 
could not apply money deposited trustee the payment 
his individual debt the bank. Kenney Bank Italy, Cal., 
165 Pac. Rep. 735. 511. 


bank has right set off receiver’s deposit account against 
matured receivers’ certificates held the bank. Lebanon Iron Cv. 
Donnelly Co., Fed. Rep. (2d) 411. 240. 


bank, knowing deposit contains trust funds, must separate the 
trust funds from the depositor’s funds before makes appropria- 
tion from the deposit pay indebtedness the depositor the 
bank. Steere Stockyards National Bank, Tex., 256 Rep. 586. 


bank obliged pay, and justified honoring, its depositor’s 
checks drawn against the proceeds sales cattle deposited, although 
knows that such deposits not belong the depositor individually 
but are trust funds; but the bank cannot appropriate such deposits 
the payment the depositor’s individual debt it. Nehawka Bank 
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bank apply the deposit county treasurer consisting 
county funds payment his individual note. Custer County 


While the affairs corporation were being managed 
tors’ committee, funds belonging the corporation were deposited 
bank, the bank having full knowledge the facts. Upon the failure 
the corporation, was held that the bank could not permitted 
apply the deposit the satisfaction note the corporation 
held the bank. Twentieth Street Bank Gilmore, Fed. Rep. 


Funds due contractor public improvements and assigned 
him bank and deposited therein are trust funds under section 25-a 
the New York Lien Law and such funds may not applied the 
bank the satisfaction debt owing the contractor. Fogarty 


bank will not permitted apply deposit the depositor’s 
debt where appears that third party has interest the fund 
deposited, the bank having notice that fact, unless further 
appears that the bank has extended credit the depositor, otherwise 
changed its position its disadvantage, reliance upon the deposit. 
Brady American National Bank, Okla., 250 Pac. Rep. 1006, 


Where bank, through one its officers, has notice that funds 
deposited certain account depositor are held the depositor 
trust for third party, the bank will not permitted apply the 
deposit note the depositor held the prejudice the 
third party. Western Shoe Co. Amarillo National Bank, Tex., 


trustee who deposits bank, and causes his 
private account, money the trust fund, without giving notice that 
not his private property, making any special agreement 
regard it, thereby converts his own use and the bank, the 
absence any notice that not his private property, may apply 
such upon matured note given the trustee individually. School 
District First Nat. Bank, 122 Mass. 174. 204. 


bank may apply the funds ‘‘special account’’ the satis- 
faction debt owing the depositor even though the funds are 
held the depositor trust, where appears that the bank had 
knowledge the trust character the funds. Greater Pythian 
Temple Association, Fed. Supp. 762. 39. 
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bank may apply customer’s deposit his note although the de- 
positor had placed the account money belonging estate which 
was trustee, while the bank had notice the ownership the 
money. Meyers Co. Nat. Bank, App. Div. 484, 
24. 


Under the rule adhered the federal courts bank may set off 
against the indebtedness depositor, deposit consisting funds 
held the depositor fiduciary capacity, only when the bank has 
knowledge that the depositor not the true owner the funds, and 
has changed its position its disadvantage reason the deposit. 
Fulton National Bank Atlanta Hosier, 295 Fed. Rep. 611. 
330. 


Where funds which third persons have interest are deposited 
the individual name the depositor bank which has neither 
actual notice nor notice facts sufficient put inquiry 
the true character the deposit, the bank may apply the deposit 
the payment the individual debt the depositor the bank, and 
may whether not made any advances otherwise changed 
its position the faith such deposit. Goll, Fed. Rep. (2d) 


insolvent, who had the defendant bank and was 
indebted the bank made assignment all his property for the 
benefit who should sign the agreement. None the credi- 
tors signed the agreement, and consequently was void them. 
The assignee opened account the defendant bank his own 
name trustee. Upon the insolvent being adjudicated bankrupt, 
was held that the bank had the right charge against the assignee’s ac- 
count note the insolvent which held. MePherson Citizens’ 
Trust Savings Bank, Fed. Rep. (2d) 526. 722. 


